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Preface 


This book began with a phone call several years ago, when an editor for 
Cambridge University Press contacted me and asked if I would be inter- 
ested in writing a “biography” (a conceit that has been used at least twice 
now) of the Talmud, as part of a larger series on world religious classics. 
After a brief round of conversations, I told her that my interest had been 
piqued, but that, as I was then working to finish my prior book (Rabbinic 
Judaism: Space and Place), I would not have the time to write a proposal 
until perhaps nine months later. When I completed that earlier project, 
I sought to get back in touch with the same editor to inquire about the 
nature of the proposal she would require, only to find that she had since 
left the Press and that the larger series had never been realized. Neverthe- 
less, the new editor with whom I spoke expressed an interest in such a 
book on the Talmud, which I described to her as a kind of “grand history” 
of the work, from its origins to the present day, and despite the “hiccup” in 
the process, proposal led to contract, and the seed planted years ago now 
comes to fruition in the volume you are now reading. 

What is it that interested me in this project? To begin with, my first 
field of study, and the focus of my first several books, was the Talmud and 
its related literatures and culture. But I had, after my earlier career, turned 
to broader horizons, engaging other topics (particularly my work on the 
history of Jewish eating practices). After years of “wandering,” this seemed 
to me a good time to return to the Talmud and its related literature as a 
primary focus and account for developments in the field since my earlier 
studies and contributions. Secondly, more than a dozen years ago (fewer 
when I first considered undertaking this project) I assumed the position of 
director of the Library of The Jewish Theological Seminary, one of the 
greatest repositories in the world of Hebrew manuscripts and early printed 
books. To do my new job responsibly (and to be able to present and 
explain parts of our rare collections to the many lay visitors who come to 
the Library for tours), I devoted myself to the study of medieval 
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viii Preface 


manuscripts and early print. Both my study of the scholarly literature and 
my increasing familiarity with these media of literary preservation and 
dissemination put me in a position to understand the factors that affected 
the reception, study, and impact of the Talmud from the Middle Ages to 
Early Modernity and beyond. Given these two areas of expertise — rabbinic 
literature and the history of the Jewish book — I felt that I was well 
positioned to tell the story of the Talmud through the many ages of its 
formation, canonization, and influence. 

But no scholar ever acquires such complete expertise that they can afford 
not to rely on the knowledge and insights of others. This is especially true 
for me with respect to questions of the political and cultural history of Jews 
in the many settings in which the Talmud was so key a part of their lives. 
The degree of my dependence on the work of others will be immediately 
clear in the chapters of this book in which many dozens of footnotes 
document my sources and judgments. As importantly, the story I tell in 
this book has been corrected and improved by colleagues and friends who 
have been extremely generous with their time and expertise, individuals 
who have read earlier drafts of chapters of this book and suggested 
abundant corrections and improvements. The scholars who shared their 
wisdom with me in this way include Seth Schwartz, Shaye Gafni, Gail 
Labovitz, Talya Fishman, Adam Shear, Elisheva Carlebach, and David 
Fishman. Without their insights and cautions, this book would have been 
a far more flawed work than it is, and I am grateful to them for what they 
have contributed to my project. Whatever flaws remain in this volume are, 
of course, my own responsibility. This book has also been shaped by an 
anonymous reader for the Press, whose recommendations concerning 
matters of organization and style have been extremely helpful. I am 
grateful to that reader as well. 

As I was undertaking revisions of my first draft of this book, I became 
aware of the impending publication of a new work by a colleague — The 
Talmud: A Biography’ (!), by Barry Scott Wimpfheimer — and I received 
my copy of the book upon its publication in April 2018. Wimpfheimer’s is 
a very different book from this one, evidently for a different audience 
(though their audiences will undoubtedly overlap). I have not spoken with 
Professor Wimpfheimer about his work, but I nevertheless thank him for 
what he has done. Reading his book — if only at the last stages of my 


* Which should not be confused with the book of the same name by Harry Freedman (Bloomsbury, 
2014). Though there is much to learn from Freedman’s book, it is too often marred by 
representations that scholars would today reject. 
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revision of my own — has allowed me to learn from his judgments of 
balance and emphasis and to evaluate my own. The comparison allowed 
me to fill out certain matters to which I had given short shrift. What 
I learned from his judgments also helped make this a better book. 

The final year of my work on this book has been a year of both sorrow 
and joy. The sorrow comes from the deaths of three of my four parents — 
my biological mother, Phyllis Ferster Kraemer, and my long-term second 
parents, Eleanor and Albert Boxerman. I am saddened by the awareness 
that they will never have a chance to read this book, the first of my works 
that they might have read without difficulty. The joy is a product of my 
daughter Talia’s marriage to Yoni Cohen. I wish them joy in their journey 
together. 

This book is dedicated to the memory of my parents — Paul and Phyllis 
Kraemer, and Albert and Eleanor Boxerman. 
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Glossary 


Aggadah — Rabbinic stories or narratives, preserved in various midrashim 
as well as in the Talmuds. 

Amora (pl. amoraim) — a rabbinic sage of the period of the Gemara, 
commencing in the early third century and continuing until the fifth 
century in Palestine and the sixth century in Babylonia. 

B. — Abbreviation for Bavli 

Baraita (pl. beraitot) — A Tannaitic teaching that was not included in the 
Mishnah. Beraitot might be quoted in a Talmud or preserved in a 
collection such as the Tosefta or halakhic midrashim. 

Bavli — The Talmud of Babylonia, completed sometime in the sixth 
century. 

Gaon (pl. geonim) — Sages of the “Babylonian” (= Iraqi) and North 
African yeshivot in the centuries following the completion of the 
Talmud Bavli. 

Gemara — The Talmud’s “commentary” on the Mishnah and related 
texts, comprised of quoted Tannaitic teachings, the teachings of 
Amoraim, and an unattributed voice that frames and directs the 
deliberation. 

Genizah — Normally a temporary storage place for sacred Jewish writings 
that are no longer fit for use and must therefore be buried. In the case 
of the Cairo Genizah: a synagogue storage chamber that collected 
Hebrew and other writing, both sacred and mundane, for centuries. 
Discovered by Solomon Schechter and others in the late nineteenth 
century. 

Halakhah — Decided Jewish Law and Practice. 

Karaite — Jews who, from the eighth century and onward, refused to 
accept rabbinic authority and texts. Also an adjective describing that 
which pertains to the Karaites. 

M. — Abbreviation for Mishnah 
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Midrash (pl. midrashim) — A rabbinic elaboration of or “commentary” 
upon scripture. The term particularly refers to various collections of 
such comments, from the Talmudic period or later. 

Mishnah — The first compilation of rabbinic laws and teachings, 
formulated by R. Judah the Patriarch in Palestine in ca. 200 CE. 

Mitzvah — An obligation upon Jews 

Rosh Yeshivah — The head of a rabbinic academy 

Seder (pl. sedarim) — An “order” = large topical category of the Mishnah, 
replicated in the Talmudim 

Talmud (pl. Talmudim) — One of two documents (either the Bavli or 
Yerushalmi) comprised of the Mishnah and the Amoraic deliberation 
upon it. Also, the topic of this book. 

Tanna (pl. Tannaim) — 1. A rabbinic authority of the period of the 
Mishnah, from the destruction of the Jerusalem Temple in 70 CE 
until ca. 200 CE. 2. A “repeater” = reciter of memorized teachings in 
rabbinic circles of the Talmudic age. 

Tosefta — A particular collection of beraitot (see above), ordinarily 
understood to supplement the Mishnah (the name means “addition” 
or “supplement”) but recently understood by some also to preserve 
earlier versions of Mishnaic teachings. 

Y. — Abbreviation for Yerushalmi 

Yerushalmi — The Talmud of Palestine/The Land of Israel, named after 
the city for which Jews through the generations have longed, 
“yerushalayim” = Jerusalem. 

Yeshivah (pl. yeshivot) — Rabbinic academies. The term is used for very 
different kinds of institution (and what might be called “pre-institutions”) 
from late Antiquity to the present day. 
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166—160 


63 

37-34 BCE 
6-41 CE 
Ca. 30 CE 
66-73 


70 
132-135 


Ca. 200 
70—ca. 200 
226 

312 


313 


360-363 


Timeline 


Composition of major Apocryphal works 
Maccabean revolt against the Seleucid 
kingdom of Syria 

Jonathan, brother of Judah Maccabee 

(d. 160), becomes High Priest 

Jewish independence under the 
Hasmonean rulers 

Pompey intervenes in Judea, asserting 
Roman control 

Herod “the Great” is Roman client king in 
Palestine 

Judea under more direct Roman rule 
Crucifixion of Jesus 

Jewish revolt against Roman domination, 
ongoing war 

Destruction of the Temple in Jerusalem 
Bar Kokhba revolt, followed by severe 
Roman suppression 

Composition of the Mishnah 

The Tannaitic period 

Beginning of Sassanid dynasty in Persia 
(Babylonia) 

Conversion of emperor Constantine to 
Christianity 

Edict of Milan, legalizing Christianity in 
the Roman realm 

Emperor Julian “the Apostate” seeks to 
reverse Christianization of the empire, 
expresses will to rebuild the Jerusalem Temple 
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Timeline xiii 


Early fifth century Completion of the Yerushalmi 

Before 429 Abolition of the Jewish Patriarchate in 
Palestine 

200—500 The Amoraic period 

Mid-sixth century Completion of the Bavli 

622 The Hijra of Muhammad from Mecca to 
Medina 

638 Muslim conquest of Jerusalem 

762 Founding of Baghdad, the new capital of 
the Islamic empire 

Mid-eighth century Formation of what would come to be 
known as the Karaite movement 

Mid-eighth—eleventh The Geonic period 

century 

1040-1105 Rashi 

1095-1099 First Crusade 

Twelfth century Period of the Tosafot 

1204 Death of Maimonides 

1242 Talmud burned in Paris 

1263 Nachmanides and the Barcelona 
disputation 

1305 Death of Moses de Leon, first “author” 


of the Zohar, and the beginning of the 
development of Zoharic tradition 


1415 First papal censorship of Talmud 

1450S Invention of the movable type printing 
press by Gutenberg 

1475 First printed Hebrew book with a date 

1483 Publication of first Talmudic tractate 

1492 Expulsion of Jews (and Muslims) from 
Spain; the beginning of the Sephardic 
diaspora 

1517 Martin Luther and the beginning of the 
Protestant Reformation 

1520-1523 First complete printing of the Talmud by 
press of Daniel Bomberg in Venice 

1553 Burning of Talmud in Rome 

1554 Beginning of censorship of Talmud and 
other Hebrew books 

1565 Publication of Shulchan Arukh 
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CHAPTER I 


Introduction 
Why a History of the Talmud? 


The Talmud is the Jewish classic, arguably the most influential text in 
Jewish history. Judaism as we know it would not exist without the 
Talmud. It is largely on account of the Talmud — its approaches, methods, 
and assumptions — that the forms of Judaism dominant in the century or 
so before Jesus’ birth yielded, in the early medieval world and beyond, to 
the Judaism of the rabbis, a related but utterly transformed religious 
formulation. To understand Judaism as it has been known for the last 
millennium and a half, one must understand the Talmud. 

It is because of this mighty influence that it is necessary to recount the 
history of the Talmud, from its origins through its formation, then to its 
reception and on to the centuries of its fullest influence, even to the 
present day. It is only by accounting for this full history that one may 
appreciate the impact of the Talmud on Jewish practice and belief, an 
impact that is impossible to exaggerate. And because Jews have figured 
meaningfully in both Muslim and, especially, Christian life, the document 
that has, to a significant extent, made Jews Jews must be understood in 
order that we may appreciate how Jews, and even the Talmud itself, have 
loomed. so large as symbols in the imaginations of all the Peoples of 
the Book(s). 

Permit me to detail briefly some of the facts that justify these claims. 
Before the first century of the common era, Judaism was, with variations, 
biblical Judaism, a Judaism defined by the library of books that had been 
accepted as canonical not long before.’ Jews at this time overwhelmingly 
believed in the one God of Israel, whose will was recorded in the Torah 
(the five books of Moses, from Genesis to Deuteronomy) and other 


t For a discussion of the canonization of Hebrew scripture, see Cohen, From the Maccabees, 
pp. 174-192. The key point, for our purposes, is that, whatever “fuzziness” there was around the 
edges of the limits of the Hebrew canon, apparently all of the books of what would later be called the 
Tanakh were already recognized as authoritative by the late second century BCE. 
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inspired scriptures, the most public worship of whom took place at the 
Temple in Jerusalem.* Many of the observances and even beliefs of 
rabbinic Jews who lived just a century or two later would have been 
unrecognizable to Jews of this period. 

But after the destruction of the Temple by the Romans in 70 CE, a 
small group of scholarly men, known as the rabbis, gathered and, based 
upon received traditions, written and unwritten, began to develop forms of 
interpretation and practice that would ultimately lead Jews in unforeseen 
directions. The earliest teachings of these men would come together in the 
early third century in a document called the Mishnah. Other documents 
that preserved their unique scriptural readings, called midrashim (singular: 
midrash), emerged not long thereafter. But at this early stage of affairs, 
these men were mostly speaking and enjoying influence among them- 
selves. Few other Jews at this time would have given the rabbis any notice. 

The Mishnah soon became the focus of study and elaboration among 
rabbis in Palestine (which many Jews continued to call “the Land of 
Israel”) and Babylonia. The laws and practices detailed in the Mishnah, 
joined by other early rabbinic teachings, were evaluated and further 
developed, in a process that lasted two centuries or more in the former 
locale and three centuries or more in the latter. During this period, the 
rabbis, educated as they were, used their skills to gain some influence in 
both territories, but they had no officially recognized authority, and their 
law and teachings continued to define the Judaism of relatively few. But 
this reality would soon change. 

By the mid-fifth century in Palestine and before the Muslim conquest in 
Babylonia, communities of rabbis had formulated documents known as 
Talmuds (Hebrew: talmudim), perhaps as a product of the creation of new 
rabbinic institutions, perhaps as an outgrowth of emergent influence and 
authority. Whatever their source, the Talmuds represented a maturing of 
the rabbinic estate, making it clear that those who defined their Judaism 
in relationship to the Talmuds were poised to extend their influence 
still further. 

After the Muslim conquest of the Near East in the early seventh 
century — and particularly after the capital of Islam moved to Baghdad 
in the mid-eighth century — both the western (Palestinian) and eastern 
(Babylonian) rabbinic communities came to be subject to the same power, 
and in their competition, the Babylonian center had a distinct advantage. 
During the next several centuries, the rabbinic academies that claimed 


* See Schwartz, Imperialism, p. 49. 
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authority for the Babylonian Talmud — the Bavli — were able to take 
advantage of the prosperity, power, and possibly official recognition of the 
authorities in the city in which they found themselves. The rabbis who 
were located in the backwater that was then Palestine, by contrast, enjoyed 
primarily the numinous authority of the sacred land with which their 
Talmud — the so-called Jerusalem Talmud, or Yerushalmi — was associated. 
Soon, the scholars whose foundation was the Bavli came to be recognized 
as the authorities of rabbinic Judaism — now the dominant Jewish form — 
and their Talmud became the Talmud. From this point forward, the 
Judaism of the vast majority of the world’s Jews would be defined by the 
deliberations and pronouncements of this document. 

Judaism in the Middle Ages was characterized by broad observance of 
Jewish law — halakhah — and that halakhah, disputed and codified by 
rabbis in Iraq, North Africa, and finally, Europe, was overwhelmingly 
derived from and based on the Talmud. Jews broadly accepted rabbis as 
the arbiters and counselors for how the life of a Jew should be conducted, 
and they viewed the source of the rabbi’s authority as his expertise 
in Talmud, a document that was beyond the reach of the common person. 
At the same time, in Christian Europe, Jews were suspected, and even 
hated, for their stubborn refusal to accept the truth of Jesus, and, as the 
two faiths shared a common pre-Christian biblical tradition, the Talmud 
was seen to be the reason for and the symbol of the error of the Jews. 
Leading Jews astray by taking authority away from the Bible itself, and 
demanding false loyalty in the face of Christian truth, the Talmud was the 
target of vituperative polemic, resulting, all too often, in confiscation and 
destruction. 

The Renaissance and Reformation opened Christian eyes to a different 
kind of consideration of the Talmud, while the printing press made 
possible the study of Talmud by a far broader audience of students. 
A work that had been studied by hundreds at any given time was now 
studied by thousands. In this fertile soil grew the yeshivah culture of early 
modern eastern European Jewry, with its extreme privileging of Talmud 
study. But according to the way of the world, each action compels a 
reaction, and Hasidism asserted a more populist, less scholarly approach. 
At the same time, printed books of halakhah allowed community rabbis to 
neglect the more demanding study of the Talmud. Both these develop- 
ments spurred a counter-reaction, leading to the founding, in the early 
nineteenth century, of the first genuinely modern yeshivah. 

In the modern yeshivah, Talmud study was elevated above almost all 
else, and the scholars of the yeshivah claimed an authority above all others. 
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Needless to say, under this regime, “tradition” was privileged absolutely 
above modernity. But the spreading European Enlightenment had already 
begun to touch Jews in the latter part of the eighteenth century, and 
Reform Judaism was already developing in earnest in the first half of the 
nineteenth. By virtue of the simultaneity of these developments — yeshivah 
Judaism and Reform — the reforms of the Reformers were, in one way or 
another, defined in Talmudic terms: so, for example, many reformers 
sought to put Talmudic “sophistry” into the past, while still valuing the 
study of law and high intellectual achievement. 

At no time did devotion to Talmud disappear, and the twentieth 
century was characterized by new forms of Talmud scholarship, new 
translations, new commentaries, and new publications of a variety of sorts, 
many of which would open Talmud study to students who had earlier 
been excluded. These included liberal or even secular Jews, who found in 
the Talmud wisdom and insight that the yeshivah had hidden. It included 
women, who had been forbidden to study Talmud for most of its history. 
And it included a variety of other groups who found in the Talmud the 
empowering authority to promote their own agendas, critiquing that 
which they found objectionable and finding power in the alternative voices 
the Talmud had always preserved. Finally, in more recent times, with the 
added help of new institutions and new technologies, the Talmud has been 
rendered more accessible than ever, and today more students study the 
Talmud than ever before. Even today, the Talmud exerts its power. 

The history offered in this book will cover all these developments and 
more. We will begin with the world the rabbis inherited — the world just 
before the rabbis — trying to make sense of its assumptions, literary 
expressions, and religious forms. By examining what came before and 
setting it as the basis for comparison, we will be in a position better to 
understand the rabbis — the parts of their inheritance they affirmed and the 
choices they made to forge new paths. We will then focus on the period 
that gave birth to the rabbis — the period of the wars with Rome, the 
destruction of the Jerusalem Temple, and the emergence of Christianity. 
We will trace the formation of the Talmud’s documentary foundation, 
the Mishnah, asking how it responds to the world in which the rabbis 
sought, against all odds, to build a new Judaism for a radically changed 
world. Next, we will consider the history of the rabbinic communities 
in Roman Palestine and Persian Babylonia, each of which formulated 
Talmudic commentaries on the Mishnah — two very different formulations 
responding to very different sets of circumstances. We will then consider 
each Talmud as a distinct document, defining its characteristics and 
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qualities, devoting extended attention to the Talmud that became the 
Talmud, the Babylonian. 

We will examine the reception and spread of the Bavli and its influence, 
considering factors such as the location of its sponsoring academies, the 
power of those academies in the early medieval world, and the like. We 
will compare and contrast the ways the Talmud did or did not become 
authoritative in different communities and locations, as well as the way 
mastery of Talmud gave authority to the experts who defined Jewish life 
and practice on the basis of its deliberations. We will consider how the 
invention of a new information technology, the movable type printing 
press, increased the size of the Talmud’s audience and power, leading to 
Jewish societies in which Talmud study was the most privileged and 
admired activity in which one could engage. Finally, we will recount the 
most recent chapters of the Talmud’s history — its effective repudiation by 
early Reform and secular Judaisms, and the enormous growth in its study 
and influence in recent decades, with the appearance of new translations, 
study aids, popular editions, and electronic distribution. 

This history breaks into two parts: the first being the history of the 
development of the Talmud, including its pre-history, and the second 
being the history of the reception, influence and importance of the book in 
Jewish society and beyond. Of course, this means that in the first part of 
the history of the Talmud — a history of how the Talmud came to be — 
there was no Talmud at all. In fact, the teachings that would develop into 
the Talmud were, for this entire period, the teachings of a group — the 
rabbis — who were for the most part insignificant and without influence. If 
one’s interest is Jews in general, then, she or he will have to bear in mind 
that the first part of this history is, in its way, highly distorted: it highlights 
a group and a product who only with the wisdom of hindsight should 
command our focus, who in their own day would have been identified by 
very few as future authorities and leaders in the Jewish community. 

In fact, the distortion of the early part of this history is even more 
extreme than already suggested. Even within the confines of the limited 
rabbinic estate there were, as we said above, two Talmuds — first that of 
Palestine and later that of Babylonia. No one could have predicted, 
when these works were first formulated and promulgated, that it was the 
Babylonian that would gain distinction as the Talmud. So when we speak 
of this as a history of the Talmud, we are committing a knowing error, one 
that embeds the prejudice of medieval Jews looking backwards. 

Nevertheless, we are still justified in these “misstatements” and distor- 
tions of focus because our interest is in the work that would ultimately 
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make all the difference in the Jewish world and beyond — the Bavli — and 
not the one that would, until recent times, become an afterthought — the 
Yerushalmi. We are interested in how the Bavli, the Talmud that ultim- 
ately became so influential, came to be what it is. For this, we have to go 
back to the beginning, admit the narrowness of our focus, and appreciate 
the power of a small group to persist and ultimately thrive while producing 
a literature that would itself figure in world history more than most. 

In many respects, this history is analogous to a history of the Bible or 
one of its books. Typically, such a history is an account not of the library 
known as the Bible once that library was formed, nor of individual biblical 
books once they existed, but a pre-history of the library or its books — a 
history of the Bible before there was a Bible. A “biblical history” is, 
ironically, a history of the period that the Bible’s books recount, a time 
long before the Bible or its books existed. The people who produced these 
books and the ideologies they articulated may have represented but a small 
segment of the ancient Israelite population, and the histories the books 
narrate are certainly distorted histories, told from the perspective of the 
ultimate “winners.” The same applies, mutatis mutandis, to a history of 
the Talmud. Nevertheless, it is fair to say that though there was no Bible in 
the biblical period, and no Talmud in the Talmudic period, because of the 
ultimate importance of these works, these histories are well worth 
recounting. 

The second part of this book’s history is of a very different sort. After the 
completion of the Talmuds, they would each command the loyalty of 
different communities of Jews for some period of time. But it would not 
take long, in the scope of Jewish history, at least, for the Bavli to emerge as 
dominant. And though the Yerushalmi did not immediately pass into 
relative obscurity, and though Jews who refused to accept rabbinic author- 
ity continued to live and in some places flourish by the side of Jews who 
accepted rabbinic definitions of Judaism, it is fair to say that by roughly 
1000 CE, Judaism was overwhelmingly to be equated with rabbinic 
Judaism and when people referred to “the Talmud” they meant the Bavli. 
So, from this point onward, a history of the Talmud and the community 
whose practices and beliefs it defines is no longer so narrow a history; it is a 
history of the majority of Jews and of the work they held to be supremely 
canonical.’ Again, this being the history of a particular book (or, if you 


> This statement might be taken as hyperbolic, as “everyone knows” that the Tanakh (the Hebrew 
Bible), and the Torah in particular, is understood to be divinely inspired, and is even viewed as the 
word of God. How can anything be more “supremely canonical” than that? Nevertheless, I stand by 
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will, corpus), we will focus on the Talmud and on the people who studied 
it, the people who vivified its teachings, and the people who reviled it. We 
will not examine other Judaic expressions, except as they intersect with the 
Talmud or its pronouncements. We will not consider the mostly small 
(until late modernity) communities of Jews who were not subject to its 
authority, except where they engaged it to reject it. Nevertheless, even such 
a focus on the Talmud and its adherents will require a broad range of 
vision, particularly in the latter part of this book, for it is there that we 
address the centuries of the Talmud’s ascendance. Particularly during the 
High Middle Ages and into early modernity, the overlap of the Talmud’s 
history and the history of Jews was essentially complete, and our discussion 
of that period, at least, will represent the loyalties of the overwhelming 
majority of Jews and of the work to which they were loyal. 

Of course, history can never be a mere recitation of events or devel- 
opments or “facts.” History is always an inquiry that is, whether 
acknowledged or not, driven by certain interests and questions. It is 
crucial, therefore, to enumerate the key questions that will animate the 
inquiry in this book and justify the choice of these questions as opposed 
to others. 

The rabbis whose descendants ultimately produced the Talmud 
emerged on the stage of history — a stage on which, as we have already 
said, they for a long time played a very small part — in the aftermath of the 
destruction of the Jewish Temple in Jerusalem by the Romans in the year 
70 CE. This destruction meant that one of the pillars that had, until that 
point, defined Judaism for the vast majority of Jews (along with their One 
God and God’s Torah) was now gone, making the literal continuity of a 
tradition very difficult, at best. But this did not mean that the Temple 
would not be rebuilt, or, alternatively, that the place of the Temple in 
Jewish consciousness and practice could not be replaced. So, to imagine 
one scenario, rituals of mourning and memory could be enacted, pre- 
serving the hope of the Temple’s future restoration, while (in theory at 
least) everything else could be left essentially as it had been. But this is 
not what happened, at least not in the precincts of the rabbis’ influence. 
The evidence suggests that the rabbis preferred a different strategy. They 
developed rituals of mourning and memory, to be sure, but they also 
adapted and innovated for a post-Temple world in ways that no one before 
the Temple’s destruction could have anticipated. In other words, from the 


my formulation and insist that it is not hyperbolic. Documentation of its truth will be found 


beginning in Chapter 9 of this book. 
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very beginning, the rabbis — again by the evidence of the earliest record 
they produced — struggled with the question of where, between the poles 
of continuity and innovation, Jewish practice and belief should be headed. 
Their writings reflect judgments concerning the best answer, as they saw it. 
The question of the balance between these poles suggests itself, therefore, 
as an important question for the rabbis, and hence to those who study 
them and what they produced. 

In fact, virtually all Jews who lived what they considered Jewish lives 
during this broad period — both before the Temple’s destruction and after 
it — understood their choices and paths to be defined by the inherited 
tradition embodied in the Tanakh and other customs and traditions. As a 
matter of course, they would have assumed that their practices and choices 
should conform to the dictates of God as recorded in scripture, and 
innovation, though real, would have been expressly denied, remaining 
virtually unseen on account of claimed connections to inherited tradition 
or scripture. But even if they imagined continuity, at least in the things 
concerning which continuity was possible, changes would have been 
evident, and Jews — rabbinic or not — would have asked themselves how 
their path related to authoritative traditions. 

What was true for Jews in general was true for the rabbis as well. By 
virtue of both their historical position and their position as members of a 
traditional Jewish society, the rabbis from their very earliest stage would 
have been challenged by questions of continuity and innovation. But in 
one significant respect, at least, they would have been different from most 
other Jews. As educated, literate individuals who could compare their 
formulations to those of scripture, they cannot have been insensitive to 
the real innovations to which even their earliest documents offer testi- 
mony. Because they must have been aware of the real differences that had 
developed between inherited and rabbinic forms, whether such changes 
could be admitted and how they could be justified were questions the 
rabbis must have considered from the birth of their movement. Further- 
more, since rabbinic Judaism continued to take shape over the course of 
centuries, in both Palestine and Babylonia, these questions cannot have 
disappeared when the Mishnah gave way to its commentaries, nor when its 
commentaries and the rabbinic deliberations upon them yielded the 
Talmuds. Hence, one of the questions to which we shall return over and 
over again in the following chapters will be, how does each stage of the 
development of the rabbinic movement as expressed in its documents 
relate to what came before it? Or, if we may imagine rabbinic conscious- 
ness at work in the literary developments we observe, to what degree did 
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the rabbis fight to preserve the old and to what degree did they imagine a 
Judaism invigorated by innovation? 

As we have said, these questions are relevant, and provide essential 
insight, at all stages of the development and reception of the Talmud. So 
we must ask not only how the rabbis’ earliest formations of the tradition 
relate to pre-rabbinic forms, but also how the teachings and approaches of 
the earliest post-Mishnaic sages relate to those of the Mishnah. What do 
we make, for example, of the recovery by post-Mishnaic sages of non- 
Mishnaic teachings (called baraitot) contradicting those of the Mishnah, or 
of the same sages’ limiting interpretations of the Mishnah, which some- 
times wrested authority for contrary teachings, relegating Mishnaic teach- 
ings to the margins? In these as in other instances, we must ask whether the 
authors of the phenomena we observe were aware of what they were doing 
(if we can recover the consciousness of the authors at all), or whether it is 
only we who with hindsight can interpret and characterize successive 
rabbinic developments. 

Moving to a slightly later stage in history, we will be faced with the fact 
that there are two Talmuds, one (the Yerushalmi) earlier than the other 
(the Bavli). What can we learn through a thoughtful comparison of these 
documents? The methodological and stylistic differences between them 
suggest that they approach the questions of continuity and innovation 
with very different ideas. What do the nuances of this contrast teach us? 

Moving on to the medieval world, we will have to make sense of a 
variety of shifts in the authority and positioning of Talmudic tradition. For 
example, medieval rabbinic codifiers transformed the Talmud into a source 
of settled law, despite the fact that the tendency of the Talmud itself is 
quite contrary to this. How did they understand this move and how did 
they justify it? Needless to say, such changes will also be found in early 
modernity and beyond, as the Talmud is appropriated and re-appropriated 
by one Jewish group and then another. At each of these stages, the place 
of the Talmud in any Jewish society will be more deeply understood 
by asking questions of continuity and transformation — in the status, 
authority, and contemporary understandings of this work. 

Another central question of this book — perhaps the central question, 
already mentioned above — is how did the rabbis, and the works they 
produced, ultimately come to define Judaism and the Jewish community 
as a whole? In particular, how did the Babylonian Talmud come to be 
viewed as the ultimate and superior articulation of Judaism as defined by 
the rabbis, becoming the foundation, focus, and reference for much of 
Jewish expression to follow? No part of the developing story of rabbinic 
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Judaism is “necessary,” no subsequent stage a “natural outgrowth” of what 
came before. It is only hindsight that makes the arc of this narrative seem 
so “obvious.” To make sense of it, though, we must grasp the unexpected 
quality of much of what we will be recounting and challenge ourselves to 
take little for granted. 

There are a variety of methodological difficulties that will challenge us as 
we seek to tell this history, particularly in its pre-medieval stages. The 
major one emerges from the status of the evidence we have at hand. The 
Talmud as printed is a well-known and easily accessible text, as it has been 
from the first half of the sixteenth century. We also preserve medieval 
manuscripts of the Talmud, mostly fragmentary or partial, so we have a 
good picture of the “received” canonical Talmud as it would have been 
known in the medieval world. But we have no physical remain from the 
time of the Talmud’s “completion” before the spread of Islam to the time 
of its earliest surviving manuscript fragment, probably from the eighth 
century,* and it is possible that “official” Talmuds, in any case, were 
memorized, having no physical form at all. 

There is considerable debate among scholars whether rabbis during the 
period of the Talmud’s formation kept written personal records of 
the teachings of their colleagues, but virtually all scholars agree that the 
pre-Talmudic rabbinic tradition was, as a matter of ideology and in fact, 
oral. Yet the earliest records we have of that tradition, all of them centuries 
later than whatever the theoretical “originals” may have been, are all 
written. Separated by both form and time from their first articulations, 
what is the relationship of the record we preserve and the earlier age and 
expression for which we would like to use it as testimony? How did 
subsequent articulations of rabbinic teachings change, despite persistent 
traditions attributing them to earlier teachers? This is a simplistic state- 
ment of a far more complicated problem, which is itself one of several. All 
these will be treated in greater detail in later chapters, where they are more 
immediately relevant. But this should make clear the nature and scope of 
the challenges we will face. 

Fortunately, these particular issues make no difference for the history of 
the Talmud in the medieval age and onward. From manuscripts, as well as 
from citations in the works of commentators or others using the Talmud’s 
teachings, we have a very good idea of the shape of the Talmud beginning 
in the medieval period. Unless we were to be working on a specific 


* See Friedman, “The Transmission of the Talmud and the Computer Age,” pp. 147-148, and 
Zahavy’s comments in “Is the Hullin Scroll the Oldest Talmud Manuscript Ever Found?” 
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question of law or interpretation, in which case we would need to be able 
to ascertain, to the degree possible, the precise form of a text, small 
differences between one manuscript and another will not change our view 
of the overall shape of the Talmud that was before the medieval commu- 
nity. The latter part of our history will not, therefore, be plagued by the 
same uncertainties that will challenge us in the earlier parts of this history, 
though, as in all historical inquiry, there will be uncertainty and room for 
different judgments. 

The subject of this history — the Talmud, its related literatures, and the 
rabbis who produced them — is, despite its importance, relatively unknown 
to many students of religion and history. To assure that all readers have 
access to the history and interpretations that follow, I will avoid, to the 
extent possible, field-specific language or untranslated Hebrew or Aramaic 
terms. But to avoid unwieldy circumlocutions or neologisms, in cases of 
words that have no true translation to English, it will be essential that we 
use certain technical terms repeatedly, often in the original (transliterated) 
Hebrew or Aramaic. Permit me to introduce and define them here, then, 
at the very beginning of our inquiry. 

Let us begin with the term “rabbi.” The rabbis of whom we will speak 
were the fellows of a small estate of Torah scholars and their disciples who 
began to work, in earnest, only in the first century of the common era, 
after the destruction of the Jerusalem temple. Others in the same period — 
such as Jesus, according to books of the New Testament — were called 
rabbis, but in that case “rabbi” merely meant “my master” (the literal 
meaning of the term). When we use “rabbi,” we mean something more 
limited and technical. At the same time, when we think of these early 
rabbis, we should also not confuse them with latter-day rabbis. The 
rabbis of late Antiquity were a group of scholars devoted to a specific 
Torah-“project.” They were committed to developing the Torah and its 
laws through defined methods of interpretation and through the legislation 
of recognized rabbinic authorities. They were not, as rabbis today are, 
clergy who were recognized as the professionals of their synagogues and 
who served the community. The rabbis of old did not gain any influence, 
let alone authority, in synagogues until the sixth century or, more prob- 
ably, later (and they did not become clergy, serving communities as 
synagogue professionals, like our rabbis, until relatively recent times). 

The earliest rabbis — who lived in the period from which the Mishnah 
emerged, that is, the late first to the early third century — are called tannaim 
(singular: zanna), from the Aramaic word meaning “repeat.” Crucially, the 
identical term is also used for the professional memorizers/repeaters who 
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were the voice of the orally enacted rabbinic tradition for the entirety of 
the Talmudic period. The fact that the term is used for two different 
groups of people can be confusing, but it is fair to say that the term will 
overwhelmingly be used in its meaning as “sages of the period of the 
Mishnah” (when the other meaning is intended, I will make that clear 
either from context or by an explicit statement). The period during which 
the tannaim flourished is called the Tannaitic period, though it might 
also be called the Mishnaic period (= the period from which the Mishnah 
emerged). 

Sages from the period after the “completion” of the Mishnah, beginning 
in the early to mid-third century, whose names and teachings are 
ultimately included in the Talmuds, are called amoraim (singular: amora), 
so this period — until approximately 400 in Palestine and approximately 
500 in Babylonia — is called the amoraic period. 

In addition to Amoraic teachings, there are also many teachings attrib- 
uted to sages of the Tannaitic period, claiming the same authority as the 
Mishnah, that are included in the Talmud. These traditions, Tannaitic in 
provenance but not included in the Mishnah, are called baraitot (singular: 
baraita), from the Aramaic word for “outside.” Baraitot are also collected 
in an independent Tannaitic text called the Tosefta (“additions”), as well 
as in Tannaitic midrashim (singular: midrash, that is, rabbinic scriptural 
“commentary” and elaboration). Sometimes teachings in these independ- 
ent works closely mirror baraitot found in one of the Talmuds, but often 
they do not. 

It is often said that the Talmud is the combination of the Mishnah and 
the gemara, with the latter being a “commentary” on the former. Whether 
the gemara is a commentary on the Mishnah (I have my doubts) we shall 
discuss in a later chapter. But I want to clarify the meaning of the words 
“gemara” and “Talmud,” and how I will use them below. “Gemara” is an 
Aramaic word that means, when used in the Talmud, “tradition,” a 
teaching passed down from one generation to another. In the Talmud 
itself, it is often contrasted with “sevara,” which means reasoning. What 
this means is that “gemara” is, ironically, a very poor word for the lengthy 
deliberative text that in more recent times goes by this name (if we want to 
insist on using one of these terms to describe rabbinic deliberation upon 
the Mishnah, “sevara” would be far better). The word “Talmud,” on the 
other hand (which, in the Talmud, does not refer to any work known as 
the Talmud), applies, in its Talmudic usage, to a certain kind of delibera- 
tive study — the kind that is embodied in the text we know of as the 
gemara. So “Talmud” is a much better term for the text we know of as the 
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gemara than “gemara” is. Besides, the application of the work “gemara” to 
the Talmud is a late development (sixteenth century), one necessitated by 
Christian censorship; since the “Talmud” was deemed objectionable by 
the Church, the word “Talmud” had to be replaced by “gemara,” both in 
the Talmud’s discussions and on the title pages of printed volumes.’ 
Under the influence of the printed text, Jews incorporated this usage. 
Due to these considerations, I often do not use “Talmud” as a word for 
the combination of the Mishnah and the gemara, but as a synonym 
for “gemara.” I use these two terms interchangeably. When the word 
Talmud means Mishnah + gemara, context will make it clear that that is 
the intent. Otherwise, you may assume that Talmud and gemara mean the 
same thing. 

The other word that will be used in many of this book’s chapters is 
“halakhah,” from the Hebrew word for “walk” or “go” and hence meaning 
something like “the path to go” (making it conceptually equivalent to the 
Islamic word “sharia,” from the Arabic term for path or road). “Halakhah” 
is often translated as “Jewish law,” a fair translation despite the fact that 
our concept of what is prescribed or proscribed by law is far narrower than 
what halakhah requires or forbids. Now, the Talmud is frequently 
described as a work of halakhah, but, depending upon what one means 
by this, it is reasonable to question this description. For purposes of 
comparative clarity, there is no question that medieval compendia of 
Jewish law and practice are works of halakhah, for they offer definitive 
declarations of the status of the law, systematically and generally by topic, 
leaving little room for questions concerning the right path of conduct. But 
generally speaking, as we shall see, the Talmud refuses to issue declarations 
of decided halakhah, and while halakhah is often the substance of its 
discussions and deliberations, a notable minority of what the Talmud 
discusses is not halakhic in any sense. So, if the Talmud often does not 
decide halakhah, and if much of what it discusses is not halakhic, is it 
reasonable to describe it as a work of halakhah? I share all of this, 
long before our discussion of this question in a later chapter, not only to 
help clarify the meaning of an important term, but to illustrate how 
even the meaning of a term whose meaning seems solid can in fact be 
quite slippery. 

By the end of this study, you should have a good grasp of the history 
and influence of one the world’s great works of religion, law, theology 
(however informal and un-systematic the Talmud’s theology may be), and 


> See Raz-Krakotzkin, The Censor, the Editor, and the Text, pp. 61 and 147-148. 
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lore. You should understand the essential qualities of the work and why 
it gained influence. You should appreciate the many battles over the 
Talmud, its teachings, and its authority through the ages, along with its 
revival in recent times. The work known as the Talmud is, in many ways, 
sui generis; after you have followed the path of this history, it should at least 
no longer be mysterious. 
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CHAPTER 2 


Before the Rabbis 


Understanding comes not least from comparison. We better understand 
American democracy when we compare it with other democracies. We 
better understand Judaism when we compare it with Christianity and 
Islam. By comparing something to another thing it resembles — and 
observing both similarities and differences — we gain insight into the thing 
we seek to understand: in these ways it shares characteristics with other items 
with which it might be categorized, but in these ways it is different and even 
unique. The exercise of comparison might focus on contemporaneous items 
or phenomena, but it might also compare what is with what was. When 
we compare, say, Christianity after Constantine with early Christianity, we 
stand to far better understand how Christianity’s emergence to dominance 
affected its assumptions and expressions. Indeed, the comparison of off- 
spring with parent can be the most productive comparison of all. 

The rabbis who created the works that would constitute the Talmud 
were not always the leaders of “Judaism.” There is no mention of rabbis 
anywhere in the Tanakh, for example, not even in the latest of its books, 
Daniel. This means that there were well-developed forms and expressions 
of Judaism long before there were rabbis or rabbinic texts. In light of what 
we have said above, if we want to understand the rabbis and the texts and 
systems they produced, it is essential that we ask what came before 
them, in order that we may compare rabbinic forms and formulations 
with pre-rabbinic expressions of Judaism. This will allow us to explore 
what the rabbis inherited, what they adapted, and what they created anew. 
The exercise of comparison will help us judge what is characteristically and 
even uniquely rabbinic in the rabbinic corpus and what is an expression of 
common Jewish assumptions and traditions. The task of this chapter will 
be to set the stage for this comparison, which will allow us, in later 
chapters, to undertake this exercise at length. 

To compare rabbinic formations with what came before them we must 
ascertain when the rabbis began and what Judaism and Jewish writings 
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looked like before the rabbis appeared on the stage of history. The rabbis’ 
own claim for their tradition is that it went back to the revelation at Sinai 
or before — that it was effectively eternal. The first chapter of Mishnah 
tractate Avot, for example, offers a chain of tradition that connects the 
rabbis’ own masters with Sinai, and while the text does not actually apply 
the term rabbi to teachers who lived before the first century CE (nor 
even to those who lived before the destruction of the Temple in 70), it is 
clear that these earlier teachers are represented in rabbinic terms, asking us 
to believe that they were effectively rabbis. Furthermore, in Talmudic and 
related literature, Moses is often called “rabbenu” — “our master,” “our 
rabbi.” In the same literature, even pre-Mosaic biblical figures are assumed 
to have observed “rabbinic” law (that would be our term, not theirs), thus 
claiming that halakhah as the rabbis knew it was Jewish law at least from 
Sinai, and divine law, observed by at least the righteous biblical heroes of 
old, from the very beginning. 

These claims were taken at face value throughout the ages by Jews who 
had little historical awareness and thus little reason to doubt them, and 
even early generations of modern historians granted that rabbinic Judaism 
represented what mainstream Judaism had always been. But more recently 
historians have come to reject these claims, and a new consensus 
has emerged. As the purpose of this book is not to review the broader 
history of Jews as such, I will not repeat the evidence for this conclusion 
here (though some of the evidence will emerge from the pre-rabbinic 
documents to be examined later in this chapter). For present purposes, it 
will suffice to quote two historians of this period who have recently 
commented on this question. 

Taking a reticent, I would say overly cautious, approach, Hayim Lapin 
writes: “Precisely because of the nature of the sources we have to work 
with, the actual origins of the rabbinic movement are fundamentally 
obscure. Traditions about the earliest phases and the prehistory of the 
movement are already part of the project of retrospection, and already 
contested when we can first identify them.”’ Lapin is here referring to 
rabbinic traditions about the origins of the rabbis. He is suggesting, 
however indirectly, that rabbinic traditions about rabbinic origins cannot 
be trusted. But he is also indicating, both directly and through silence, that 
there are no clear sources of any kind that testify to the origins of the 
rabbinic movement, so it is only texts or traditions produced by the rabbis 
themselves that give evidence of rabbinic activity and thus of a rabbinic 


" Lapin, Rabbis as Romans, p. 38. 
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“movement.” In fact, there is no direct evidence of any kind regarding the 
origins of the rabbis that may confidently be dated to the period before 
the destruction of the Temple, which leads Seth Schwartz to declare 
unambiguously, “It is overwhelmingly unlikely that anything resembling 
a rabbinic class existed before the destruction of the Second Temple.”* For 
our purposes, therefore, “before the rabbis” means before the destruction 
of the Jerusalem Temple in 70 CE. Any text or teaching or event from the 
prior centuries is pre-rabbinic. 

As our interest is the literature of the rabbis — the Talmud and, as they 
inform our knowledge of the history of the Talmud, its predecessor 
literatures — our exercise in comparison will focus on pre-rabbinic litera- 
tures. But comparing only literature with literature would be myopic, 
leaving us without the means to interpret what we read. In order for our 
comparison to be instructive, we must first review the broad contours of 
the political and social histories of Judea and other Jewish territories during 
the centuries when the literatures were produced. 

The history of the Land of Israel (as Jews called it) in the centuries after 
the Babylonian exile is a history of foreign domination, first by Persia and 
then by Hellenistic kingdoms. Persian domination led to significant reli- 
gious developments, the most significant of which was the recognition by 
Persia of the Torah as the Jewish constitution.’ With Persian recognition, 
the Torah quickly became the official law of the Jews, never to yield at least 
its symbolic priority for the rest of Jewish history. Culturally and politically 
speaking, though, Persia’s influence was mostly indirect, as Persia itself 
was soon conquered by Greek forces and thoroughly subsumed in the 
politics and culture known as Hellenistic, combining both Persian and 
Greek mores. 

It was Alexander’s forces that conquered the land of Israel, in 332 BCE.* 
When Alexander’s empire split into four kingdoms following his death, 
Palestine became an arena of conflict between the Hellenistic kingdoms of 
Syria and Egypt. Each kingdom had its own qualities — the Egyptian kings, 
for example, continued selectively to fashion themselves and what they 
built after identifiable Egyptian models — but they were both unambigu- 
ously Hellenistic. As a consequence, Palestine — and particularly the coastal 
plain, which was far more heavily trafficked than the internal mountainous 


* Schwartz, “The Political Geography of Rabbinic Texts,” p. 76. 

> See Gottwald, The Hebrew Bible, p. 437, and Schwartz, Imperialism, pp. 19-21. 

* For the main points of the following paragraphs, see Schwartz, Imperialism, pp. 19-48, and the 
extensive literature cited there. 
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spine — was saturated with Hellenistic culture, including the Greek 
language, the civic and religious structures of the polis, a significant foreign 
and increasingly local Hellenized population, and so forth. To this day, 
one need not look far on (or under) the landscape of Palestine to 
find the remains of Hellenistic domination, and such remains can be 
found throughout Jewish productions of this period, including in late 
biblical books.’ 

The reign of the Seleucid king Antiochus Epiphanes lit a spark within 
the local Jewish population that led to revolt. The leaders of the Jewish 
fighters, the Maccabees, defeated the Hellenistic forces and established 
an independent Jewish kingdom for the first time in over 400 years. 
But this Jewish kingdom — the Hasmoneans — was, to put it kindly, a 
“complicating” force in Jewish religious and cultural history. First, the 
Hasmonean claim on the high priesthood and throne was contrary to 
inherited Jewish traditions, which assigned these roles to other hereditary 
lines.© Second, Hasmonean conquests, which involved forced conversions 
of conquered populations, led to a population and culture that was, in 
Schwartz’s words, “exponentially more complex, much richer, and much 
more turbulent than it had ever been.”” Finally, by virtue of their aspir- 
ations for power, the Hasmoneans were, ironically, the most powerful 
force for the Hellenization of Jewish Judea there had been. No version of 
Judaism in subsequent generations would be free of Hellenistic elements. 

The Hasmonean kingdom lasted less than a century, its downfall 
coming at the hands of the increasingly powerful Romans. Culturally 
speaking, Roman domination was as continuous as it was disruptive. 
Jewish territories retained their Hellenistic qualities, and Greek remained 
the language of administration and culture. Roman writers of the late 
Republic were, to differing degrees, at pains to distinguish “Roman” from 
“Greek,”® but from the perspective of Jews in the eastern Roman provinces 
of Judea and the Galilee, differences introduced through the new Roman 
presence were mostly fine points, of little significance in the grand scheme. 
Politically speaking, though, Roman Judea and Galilee were turbulent — a 
legacy of the complications of Hasmonean rule and the failures of Roman 
administration. Under Rome, “Jewish” kings were relatively powerless and 
their positions to a great extent symbolic, secure only as long as they and 
their subject populations cooperated with Roman policies. Whether Jewish 


5 See, for example, Elias Bickerman’s discussion of Ecclesiastes, Four Strange Books of the Bible, 


pp. 141-167. 
é See Schwartz, Imperialism, p. 34. 7 Ibid., p. 41. 8 See Dench, Romulus’ Asylum. 
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kings succeeded or failed in this respect, the Romans also insisted on direct 
administration of local affairs through the office of procurators. Unfortu- 
nately, the procurators themselves often misunderstood the local Jewish 
population and dealt with them poorly. It is this atmosphere that led to the 
great revolt — which itself would lead to the birth of the rabbinic move- 
ment. But that is the subject of the next chapter. 

Long before the revolt — that is, by the first century BCE at the latest — 
there was considerable consensus concerning what was central to Judaism 
and its life on the land. At the center of Judaism was the one God of all 
humankind, who, however, had a special relationship with Israel. The 
earliest and most authoritative expression of God’s will was the Torah, 
now recognized as the one eternal constitution of the Jews. Finally, as the 
Torah and related sacred writings made clear, God was to be worshipped at 
the one home of God’s direct presence on earth, the Temple in Jerusalem.” 
As God could not be seen, the Torah and Temple served as powerful, 
unexcelled symbols of that God, expressions of the covenant God had 
made with His chosen people.'® Whatever differences may have divided 
groups of Jews, all would have agreed on these fundamentals." 

That these were the central pillars of a common tradition becomes clear 
when we consider the multiple pre-rabbinic literatures that were produced, 
some of which came to formation during this time. It is to these literatures 
we now turn, with a view to describing the world-views, theologies, 
manners of expression, and systems of practice that they embody. On 
the foundation built here, we will be able fruitfully to compare the earliest 
rabbinic expressions to what came before, thus gaining an understanding 
that would otherwise escape us. 

The most significant Jewish inheritance of the pre-rabbinic world is 
undoubtedly the library known as the Tanakh (Hebrew Bible). There is 
some debate about the precise shape of the biblical canon in the century 
before Jesus, as there is regarding the date of its final closure. The 
abundant Jewish literature that survives from the pre-rabbinic centuries 
makes it clear that there were writings that “aspired” to inclusion in the 
that corpus, works that were viewed as authoritative by some groups of 
Jews but not by others (apocryphal works and the Dead Sea Scrolls provide 
ample evidence of this). Certain criteria for inclusion or exclusion in the 


? See Schwartz, Imperialism, pp. 49 and 56. 1° Ibid., p. 59. 

™ The extent of the sectarianism that marked Judean society during this period has been much 
debated by scholars. A lengthy and thoughtful consideration of the question is that of Cohen, in 
From the Maccabees, pp. 124-173. See also Schwartz, Imperialism, pp. 94-98. 
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canonical corpus were evidently at work, though the criteria were implicit, 
a matter of consensus and not official policy. Among these criteria was the 
belief that the era of biblical inspiration ended after the return of the exiles 
of Babylon to Judea during the Persian period. On the one hand, this 
would exclude the book of Ben Sira, which, due to its obvious dating 
(first half of the second century BCE), was too late for inclusion. On the 
other hand, although the latest biblical book, Daniel, was actually finished 
in the mid-second century BCE, its inclusion in the Tanakh was a product 
of its successful ruse, representing itself as a product of the Babylonian 
exile. In theory, other books might have done the same, so, not surpris- 
ingly, there was clearly some fluidity in the status of various books during 
this period.** 

Despite all this, there is also no doubt that the works now included in 
the Tanakh were overwhelmingly viewed as canonical before there were 
rabbis who might have expressed their opinion on this subject. The list of 
the ancient heroes of Israel found near the end of the Wisdom of Ben 
Sira (chapters 44—50), written in the early second century BCE, already 
correlates closely with the heroes of the biblical canon, and the same canon 
is known to Josephus in the first century. So, to state it simply, the most 
important body of pre-rabbinic Jewish literature is the Tanakh itself. 

What are the qualities and central teachings of this diverse body of 
works? In terms of genres, the works of the Tanakh may be grouped into 
relatively few categories. First there is the Torah itself, five books of 
law and “history” that to a significant degree stand on their own. Then 
there are histories — mostly royal but also priestly — including Joshua, 
Judges, Samuel, Kings, Chronicles, Ezra, Nehemiah, and a few others. The 
prophets, represented as spokesmen of God who communicate largely 
through characteristic poetry, form a group, as do several books commonly 
described as wisdom literature. To this we may add the collection of 
religious poetry known as Psalms, and we have captured the whole corpus. 

The language of the vast majority of biblical books is Hebrew, with 
some Aramaic interspersed in post-exilic works. Though post-exilic 
Hebrew differs from its pre-exilic antecedents, the majority of biblical 
books are written in an identifiable “biblical” Hebrew, a Hebrew with 
easily identifiable vocabulary, morphology, and so forth. It is important to 
make this point (even without providing specifics) because other pre- 
rabbinic Jewish compositions clearly seek to emulate this language, while 


See Cohen, From the Maccabees, p. 133. 
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rabbinic works do not. The reason for and meaning of this difference will 
be explored both below and in later chapters. 

In terms of “lessons” or ideology, it will come as no surprise that a 
literature as vast and diverse as the biblical library has many. But it is also 
fair to say that there is one overall message — a system, really — that 
dominates throughout the biblical books: Humankind in general, and 
Israel in particular, are subject to a covenant according to which obedience 
to divine command (good deeds) will be rewarded and sin (disobedience, 
bad deeds) will be punished. Though the traditions or “authors” behind 
different biblical books (or parts of biblical books) may be different, they 
almost all agree on this picture. Thus, Adam and Eve are expelled from the 
Garden, and Israel is exiled from her land, because of sin. The rain and 
crops appear at their proper time because of obedience; they fail to appear 
in their proper time due to disobedience. Priestly texts prescribe sacrifice to 
erase the stain of such sin, the prophets warn of vast punishment in the 
event of Israels failure to turn away from sin. Yes, there are biblical 
authors, such as the authors of Job and Ecclesiastes, who recognize that 
this system doesn’t always work and seek to understand why, but they are 
the exceptions who prove the rule. 

Another way of expressing this biblical ideology is to say that these 
books make a claim, collectively, for divine justice. But if they make such a 
claim, they also provoke and seek answers to questions pertaining to that 
justice: if there is divine justice, why does it so often seem to be absent? 
If suffering, like exile, is punishment for sin, why do the more sinful so 
often seem to suffer less? And why is the human impulse to sin — the 
source of so much suffering — so persistent in the first place? If God created 
us, shouldn’t that creation have made us good, or at least better? 

These are obviously not the only questions addressed by biblical books, 
but they are central. As it turns out, they are also central to the majority of 
Jewish compositions of the late second Temple period that did not, in the 
end, become biblical, as are other qualities for which biblical books serve as 
a model. In fact, the continuity of biblical and extra-biblical, pre-rabbinic 
compositions — at least those in Hebrew and Aramaic — is quite stunning. 
Let us describe this literature and its outstanding features, to compare it 
with the biblical books that (mostly) came before it and the rabbinic 
compositions that followed."? 


13 For purposes of this comparison, I consciously omit the smaller quantity of writings by Jews that 
were composed in Greek, such as the Letter of Aristeas, IN-IV Maccabees (though I do describe II 
Maccabees below, despite its having been written in Greek), the philosophy of Philo, and the 
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The post-biblical, pre-rabbinic Jewish library can, for reference 
purposes, be divided into three corpora: the Apocrypha, pseudepigraphic 
works, and the Dead Sea Scrolls. But it is important to observe at the very 
beginning of this discussion that this categorization is largely artificial. 
“The Apocrypha” refers to works from this period — neither “Old Testa- 
ment” nor “New Testament” — that were included in the Bible of the 
Roman church. Most of them (that is, aside from the Wisdom of Ben Sira 
and the books of Maccabees) are pseudepigraphic (“falsely attributed,” in 
this case to biblical figures) or anonymous — as, according to scholars, 
are most books of the bible itself. And there is nothing that otherwise 
distinguishes these books from the corpus known as “pseudepigrapha.” On 
the other side, many works from both of these categories were found — 
along with biblical books and other works, some sectarian — in the Dead 
Sea caves, so a boundary between the Dead Sea scrolls and these other 
categories is artificial as well. We will use these terms as convenient 
references, therefore, and not as proper names. 

Works in “the Apocrypha” include Tobit, Judith, Additions to Esther, 
the Wisdom of Solomon, the Wisdom of Ben Sira, Baruch, I and II 
Maccabees, and I and II Esdras, among others. All, aside from II 
Maccabees, were probably written originally in Hebrew — biblical Hebrew 
or a close imitation thereof. All, aside from I and II Maccabees and Ben 
Sira, are attributed to or describe known or invented “biblical” figures. 
And all, with the exception of II Maccabees, take the form of known 
biblical writings: Tobit and Judith resemble other well-known, pious 
biblical narratives, the wisdom books resemble Proverbs, several are simply 
additions or supplements to canonical versions of biblical books (such as 
the additions to Esther and other additions to Daniel). Esdras is the Greek 
form of Ezra, and even II Esdras, which is less typically “biblical,” follows 
the apocalyptic model of the latter chapters of Daniel. 

The only true exception to the rule we see emerging from our first 
descriptions is II Maccabees, written in Greek, which is a proper 
Hellenistic “history.” The others are all, as I said, “biblical.” But to 
describe them as mimicking biblical models, while true, is also misleading, 
because it is fair to assume that they all aspired to the acceptance and 
authority of books that would become the Tanakh, not all of which were 
yet determined in this period. For example, Daniel, though finalized early 


histories of Josephus. Unlike the works discussed below, these Greek writings did not aspire to 
inclusion in the authoritative Jewish canon and thus offer no productive comparison for the later 
rabbinic writings. 
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in the Hasmonean age, is included in the biblical canon. By contrast, 
I Maccabees, written not long after it, is not. Yet the latter undoubtedly 
also wants to be “biblical,” as its composition makes clear. 

I Maccabees presents itself as a history of the events leading up to and 
including the Maccabean revolt. It begins with the beginnings of the 
Greek kingdoms: “After Alexander son of Philip, the Macedonian, who 
came from the land of Kittim, defeated King Darius of the Persians and 
the Medes, he succeeded him as king...” If one is unfamiliar with the 
biblical histories, the biblical quality of this writing, even at the beginning, 
might be missed. But the author is not trying to be subtle. His narrative 
continues by introducing the reader to “a sinful root, Antiochus 
Epiphanes” (1:10), who will obviously be instrumental in the story as it 
develops. But first we read about “certain renegades” in Israel (that is, 
Jews) who sought to Hellenize Jerusalem. This is, of course, viewed by the 
author as sinful. So it should be no occasion for surprise when, on 
Antiochus’ return from an excursion against Egypt, “he went up against 
Israel and came to Jerusalem with a strong force. He arrogantly entered the 
sanctuary and took the golden altar...” (1:20-1). This desecration — not 
yet the famous desecration that is recalled on Hanukkah — is punishment 
for the sin described earlier. As might be expected, it leads to lament, a 
lament reminiscent of the Book of Lamentations itself. 

This pattern — sin-punishment-lament-restoration — is repeated several 
times in the book. It is identical to the pattern that organizes biblical 
histories as a whole. Its language, particularly when restored to its Hebrew 
original, is also reminiscent of or identical to biblical models, particularly 
the Book of Judges. Given all of this, it is reasonable to ask whether the 
author of this work was merely copying “Bible,” or was he actually, as far as 
he knew, writing it? At the time of the author of this book, there wasn’t yet 
a closed canon. And “rules” that would delimit what was and was not 
canonical, such as the “rule” that biblical histories must be Persian or 
earlier, were not yet known — because they did not yet exist (in fact, they 
are rules only from the perspective of later observers, who were able, in 
retrospect, to discern this pattern). So even the book that preserves the 
story of near contemporaries, not ancient biblical heroes like most of 
the Apocrypha, is nevertheless claiming continuity with the Bible, of 
which it claims to be a part. 

Making a very different kind of claim to continuity with the Bible is 
the Book of Jubilees. Organized according to cycles of “jubilees” of years 
(= 50-year cycles), from creation to the exodus, Jubilees is an expansion of 
the same history recounted in the Torah. In addition to its chronological 
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structure, its expansions include law, narrative, and myth. Sometimes, 
these expansions have been called “midrash,” in that they respond to 
perceived problems in the canonical biblical text and seek to solve them 
through expansions or other interventions, very much like later rabbinic 
midrash. For example, God’s failure, in Genesis 2:18-23, to understand 
that animals would not be a satisfactory solution to the problem of Adam’s 
loneliness is solved by changing the order of the text: in Jubilees, first 
Adam is introduced to the animals and assigns them names, then God 
makes the observation that “it is not good for man to be alone,” and then, 
as a direct solution to the loneliness problem, the woman is created from 
his side/rib. Later (ch. 17), the author of Jubilees solves the problem of 
God ordering Abraham to sacrifice Isaac by rewriting the narrative 
according to the model of the introduction to the book of Job (Job 
1-2): in Jubilees’ version, God doesn’t arbitrarily ask Abraham to sacrifice 
Isaac; instead, God responds to a challenge from Satan (Mastema), who 
questioned Abraham’s faithfulness. Satan is to blame here, not God. 

The story of the fallen/rebellious angels also occupies an important 
position in the unfolding of Jubilees’ narrative. As in I Enoch (= the 
biblical Hanokh, who, according to Genesis, didn’t die but “walked with 
God”; see Gen 5:24), the story is carefully woven into and grows from the 
Noah story of Genesis. So the “children of God” who in Genesis sleep with 
human females are rebellious divine beings, and the offspring of these unions 
are the giant “nephilim,” the fallen ones whose name is also taken to describe 
the angels themselves (the Hebrew root N-Ph-L means “fall”). It is these 
beings and these events that are the source of evil on earth — according to 
I Enoch 8, the source of violence among men and seduction by women. 
Thus, evil and wickedness can be explained, all by reference to the story of 
Noah and God’s punishment of wicked humankind with the flood. 

Reading Jubilees closely, one quickly discovers that the text is a com- 
posite of direct quotations from the canonical Torah and the expansions 
just described. But there is nothing in the text to distinguish “original” 
from expansion. Both were written in the same Hebrew, and they were 
assembled to form a seamless whole. This suggests clearly the book’s 
aspiration to be biblical, and even, in a way, to be the Torah (or the “true” 
Torah) itself. In fact, in its prologue, the book comes close to making this 
claim explicitly: 


This is the account of the division of the days of the law and of the 
testimony, of the events of the years, according to their year-weeks [7-year 
cycles] and their jubilees [50-year cycles], as the Lord gave it to Moses on 
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mount Sinai, when he went up to receive the stone tablets of the law and of 
the commandment, in accordance with God’s command, as he said to him, 
Go up to the top of the mount.** 


The same phenomenon is in evidence in the otherwise very different work, 
the Dead Sea scroll known as the Temple Scroll. The Temple Scroll, as its 
(later) name suggests, is devoted overwhelmingly to laying out laws of 
sacrifice and the construction of the Temple. Some of the Scroll is 
comprised of direct quotations from the Torah text, while other parts are 
expansions of the Torah’s law in similar language (there are identifiable 
morphological changes that characterize the Hebrew of the Dead Sea 
Scrolls when compared to the Hebrew of the canonical Torah, but it is 
unlikely that the writers of the scrolls were sensitive to this). Like Jubilees, 
the Scroll is a kind of rewritten scripture that fails to distinguish itself from 
its “canonical” predecessor. For this reason, Shaye Cohen offers this 
judgment: “the Temple Scroll is no mere paraphrase of the Torah. It 
presents itself as the Torah.” He then proceeds to make the point even 
more strongly, now expanding it to include Jubilees: “The Temple Scroll 
and Jubilees, especially the former... Their goal is not to supplement 
scripture but to supplant it. If this interpretation is correct, the Torah 
did not enjoy unchallenged authority in the land of Israel even in the 
middle of the second century B.C.E.”"’ The lesson, as I would generalize 
it, is twofold: (1) Jewish authors of this period claimed authority for their 
writings by reference to and through imitation of already canonical works, 
though (2) the canon was still somewhat open and fluid, and competition 
was sometimes offered for even the most “authoritative” works. 

Perhaps the best way to get a good grasp of Jewish writings from this 
period is to consider the Dead Sea Scrolls — what I would call the Qumran 
Library. The scrolls are probably best known for their few unambiguously 
sectarian works and the association of those works with one or more of the 
ancient Jewish sects, possibly the Essenes. For present purposes, the 
correctness of this association (which is disputed by some scholars) is 
irrelevant. What is important is our understanding of the scrolls them- 
selves, and in the matter of characterizing and identifying the scrolls there 
has been considerable controversy’® and, more recently, a modest degree of 


4 Translation by R.H. Charles, revised by C. Rabin; emphasis added. See The Apocryphal Old 
Testament, ed. H.F.D. Sparks (Oxford: Clarendon Press, 1984). 

1$ Cohen, From the Maccabees, p. 184. 

16 For brief recent summaries of the question, see Lim and Collins, eds., The Oxford Handbook of the 
Dead Sea Scrolls, pp. 2-7, and Collins, The Dead Sea Scrolls, pp. 20-30. 
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consensus. The Qumran library is comprised of approximately 800 manu- 
scripts, of which approximately 225 are copies of biblical works. Of the 
non-biblical manuscripts, many are copies of works that are otherwise 
known from apocrypha and pseudepigrapha, including, for example, 
Tobit, Enoch, and Jubilees. Others are unknown from other sources but 
closely resemble known religious writings — including religious poetry in 
the model of Psalms, wisdom works, and prayers. Many of these works 
represent re-writings of or expansions upon biblical stories and are attrib- 
uted to biblical characters; some are in Aramaic, not Hebrew, but Aramaic 
was already an established biblical language. 

Beyond the works just described, there are relatively few works 
found in the Qumran caves that do not fit into these categories, and 
which are unambiguously sectarian. They include rules for a sectarian 
community (the Rule of the Community, the Damascus Covenant), 
polemics on behalf of the rules of a sectarian community (the Halakhic 
Letter), and a work anticipating an apocalyptic war between the 
forces of war and the forces of darkness. There is also a body of works 
(the pesharim) that includes direct interpretations of prophets and 
Psalms, offering connections between the prophecies of old and current 
or future events. All these works often quote scripture in support 
of their laws or arguments (and, in the case of the pesharim, scripture 
is the purported focus of the text), but they are not in themselves 
biblical in form. Both for their sectarian qualities and their venturing 
apparently new forms of expression, they are exceptions that prove 
the rule. 

Virtually all the other documents discovered in the Qumran library are 
either biblical or they “consciously” imitate biblical forms. They are not 
sectarian. Permit me to explain what I mean by this negation. Those who 
argue that large portions of the Qumran library are sectarian assume that 
anything that is not “mainstream” is, by definition, sectarian. But this 
approach assumes the answer before it asks the question. As explained 
earlier, before recent decades, scholars of ancient Judaism assumed that 
rabbinic Judaism (and its assumed predecessor, “Pharisaic” Judaism) was 
“mainstream” and everything else was “sectarian” or a “breakaway.” In this 
view, the stream leading from the Tanakh to the rabbis was understood to 
be the main branch of Judaism, whatever the evidence actually suggested. 
By this definition, much of the Qumran library would indeed be sectarian. 
But if, as Shaye Cohen suggests, a sect is “a small, organized group that 
separates itself from a larger religious body and asserts that it alone 
embodies the ideals of the larger group because it alone understands God’s 
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will,”’” then only a document that reflects such attitudes can be considered 
sectarian. Beyond the Qumran texts described above as sectarian, very few 
of the others, in this definition, can be so called. 

The absence of clearly sectarian rhetoric or expression, along with a 
recognition of the great breadth and diversity of the Qumran library, led 
Cohen to assign the works found at Qumran to three categories: (1) works 
that circulated widely in Jewish society; (2) esoteric or sectarian works that 
originated outside of Qumran; and (3) works that were composed at 
Qumran by the sect itself." What this means is that, while the Qumran 
library may or may not have been owned by a sect, the contents of the 
library are only partially sectarian, and its works may therefore be under- 
stood as offering broad testimony of the nature of Jewish literary creativity 
during the period of the second Temple. An analogy (partial, to be sure) 
may be made to the library of which I am the director — the Library of 
the Jewish Theological Seminary. Ours is a library that belongs to 
an institution with an explicit affiliation with a religious denomination/ 
movement — Conservative Judaism (if you will, the “sect”). And it contains 
many volumes by authors of this movement who argue vigorously for 
its unique correctness. But far larger than this corpus is the Library’s 
collection of works on Judaism in general, in its broadest historical and 
contemporary diversity. The Library may or may not be “sectarian” in 
terms of its sponsorship, but what it represents certainly is not. 

So in addition to the Tanakh itself, with the added evidence of the 
Apocrypha and pseudepigraphical works (many of which appear in 
Qumran), otherwise unknown writings from Qumran may also be taken 
as evidence of pre-rabbinic Judaism and its literatures. And despite differ- 
ences between them (and excluding the few clear exceptions, including the 
sectarian texts of Qumran and Hellenistic Jewish writings), there are also 
certain features that unite virtually all the Jewish works written in Palestine 
during this period. The most powerful of these is also the most important: 
they were written żo be scripture or to supplement it. They were written in 
biblical Hebrew (or, at least, in the author’s best approximation thereof), 
they were attributed to biblical characters, and they supplemented and 
sometimes sought to supplant biblical texts. In other words, whatever was 
going on in the world around them, Jewish authors in Palestine were 
engaged in the writing of religious texts, works that focused on, emerged 
from, and sought to join already authoritative “biblical” writings. 


"7 Cohen, From the Maccabees, p. 125. 18 Ibid., p. ISI. 
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Notably, when we turn to the decades much closer to the emergence of 
rabbinic teachers and their forms, focusing on the earliest Christian 
writings, we still find that, despite differences, there are considerable 
continuities with the trends just described. New Testament works, coming 
to their final form in the mid- to late first century (and hence all before the 
earliest rabbinic texts), fall into three or four categories. First, there are the 
histories of Jesus’ life, the Gospels. Then, there is Acts, a history of the 
early church that is continuous with the gospel of Luke, much as Joshua 
and Judges (and subsequent books in the Tanakh’s Deuteronomic history) 
are continuous with the Torah. To varying degrees, and though they were 
all written in Greek (like all works of the NT),’? these books are “biblical” 
in their quality, with an omniscient narrator recounting the sacred history. 
They often quote or reference Hebrew scripture, claiming “roots” for the 
events they describe in inherited biblical teachings. And in the case of 
Matthew, at least, it is easy and natural to translate the narrative into 
biblical Hebrew, another demonstration of the “biblical” quality and 
connection of these compositions. 

A fine example of this is the beginning of the account of the life of Jesus 
in the gospel of Matthew (New King James Version): 


* The book of the genealogy of Jesus Christ, the Son of David, the Son of 
Abraham: 


* Abraham begot Isaac, Isaac begot Jacob, and Jacob begot Judah and his 
brothers. ° Judah begot Perez and Zerah by Tamar, Perez begot Hezron, and 
Hezron begot Ram. * Ram begot Amminadab, Amminadab begot Nahshon, 
and Nahshon begot Salmon. * Salmon begot Boaz by Rahab, Boaz begot 
Obed by Ruth, Obed begot Jesse, ° and Jesse begot David the king. 


David the king begot Solomon by her who had been the wife of Uriah. 7 Solo- 
mon begot Rehoboam, Rehoboam begot Abijah, and Abijah begot Asa.® Asa 
begot Jehoshaphat, Jehoshaphat begot Joram, and Joram begot 
Uzziah. ? Uzziah begot Jotham, Jotham begot Ahaz, and Ahaz begot 
Hezekiah. "° Hezekiah begot Manasseh, Manasseh begot Amon, and Amon 
begot Josiah. ** Josiah begot Jeconiah and his brothers about the time they 
were carried away to Babylon. 


12 And after they were brought to Babylon, Jeconiah begot Shealtiel, and 
Shealtiel begot Zerubbabel. *° Zerubbabel begot Abiud, Abiud begot 
Eliakim, and Eliakim begot Azor. ‘+ Azor begot Zadok, Zadok begot 


1 See Metzger and Murphy, The New Oxford Annotated Bible, p. iv, for a brief and cogent explication 
of the language of the New Testament and the place of Aramaic — the language of Jesus and his 
disciples — at the foundation of some of the Greek. 
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Achim, and Achim begot Eliud. '* Eliud begot Eleazar, Eleazar begot 
Matthan, and Matthan begot Jacob. *® And Jacob begot Joseph the hus- 
band of Mary, of whom was born Jesus who is called Christ. 


17 So all the generations from Abraham to David are fourteen generations, 
from David until the captivity in Babylon are fourteen generations, and 
from the captivity in Babylon until the Christ ave fourteen generations. 


That this is modeled on the genealogies of Genesis is unmistakable. In 
recounting each generation in detail, the author is at pains to tie Jesus back 
to David, who, according to biblical tradition as understood by Jews of the 
time of Jesus, would be the “father” of the messiah (the anointed king of 
Israel). The numerical play in verse 17 is a Hellenistic trope, but it is 
offered in the service of claiming the legitimacy of Jesus, who is a descend- 
ant not only of David but also of Abraham. Both biblical form and 
substance are at the foundation of this text, and it is impossible to imagine 
this formulation without that foundation. 

A different but equally illustrative account is this brief text from Mark: 


* Then He arose from there and came to the region of Judea by the other 
side of the Jordan. And multitudes gathered to Him again, and as He was 
accustomed, He taught them again. 


*The Pharisees came and asked Him, “Is it lawful for a man to 
divorce his wife?” testing Him. 


? And He answered and said to them, “What did Moses command you?” 


* They said, “Moses permitted 4 man to write a certificate of divorce, and to 
dismiss her” [see Deut. 24:1]. 


> And Jesus answered and said to them, “Because of the hardness of your 
heart he wrote you this precept. ° But from the beginning of the creation, 
God ‘made them male and female’ (Gen. 1:27). 7 For this reason a man 
shall leave his father and mother and be joined to his wife, ê and the two 
shall become one flesh’ (Gen. 2:24); so then they are no longer two, but 
one flesh. ? Therefore what God has joined together, let not man separate.” 


Unlike the prior example, this exchange is not based upon a biblical model. 
But it is equally as impossible to imagine this account without the biblical 
source. The question addressed to Jesus by the Pharisees is a legal question 
(a “halakhic” question) related to biblical law, and Jesus’ answer (vss. 6—9) is 
constructed around biblical citations. Arguably, in both form and substance, 
this scene anticipates rabbinic legal deliberation. But offered, as it is, in a 
narrative tracing Jesus’ life and messianic fulfillment, it is more reasonable to 
read it as “the next chapter” in the Bible’s account of sacred history. 
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The next large group of New Testament works are the letters 
(“epistles”). These works do not follow a model in Hebrew scripture, so 
their voices are the newest and most distinct in the New Testament 
corpus. That being said, they widely quote the Tanakh and insist that 
the meaning of the life and death of Jesus, and the call to believe in all that 
Jesus’ life and death represent, are fulfillments of (Hebrew) biblical proph- 
ecy and promise. Barely a point is argued in these letters without some 
reference to Hebrew scripture. 

Consider, as an example, Paul’s argument, in his Epistle to the Romans, 
for the superiority of faith over works: 


* What then shall we say that Abraham our father has found according 
to the flesh? * For if Abraham was justified by works, he has something 
to boast about, but not before God. * For what does the Scripture 
say? “Abraham believed God, and it was accounted to him for righteous- 
ness” (Gen. 15:6) 4 Now to him who works, the wages are not counted as 
grace but as debt. * But to him who does not work but believes on Him 
who justifies the ungodly, his faith is accounted for righteousness, ° just as 
David also describes the blessedness of the man to whom God imputes 
righteousness apart from works: 


7 “Blessed are those whose lawless deeds are forgiven, 
And whose sins are covered; 
8 Blessed is the man to whom the Lorp shall not impute sin.” (Ps. 32:1-2) 


? Does this blessedness then come upon the circumcised only, or upon the 
uncircumcised also? For we say that faith was accounted to Abraham for 
righteousness. *° How then was it accounted? While he was circumcised, or 
uncircumcised? Not while circumcised, but while uncircumcised. ‘* And he 
received the sign of circumcision, a seal of the righteousness of the faith 
which he had while still uncircumcised, that he might be the father of all 
those who believe, though they are uncircumcised, that righteousness might 
be imputed to them also, ** and the father of circumcision to those who not 
only are of the circumcision, but who also walk in the steps of the faith 
which our father Abraham had while still uncircumcised. 


Though there may be some lack of clarity in Paul’s argument, its basic 
contours are absolutely clear. The foundation of his argument is the 
biblical account of Abraham, whom Genesis describes as entering a coven- 
ant with God twice — in both chapters 15 and 17. For Paul, the key to 
interpretation lies in the fact that Abraham is accounted as righteous in 
chapter 15 by virtue of his belief, chronologically prior to the covenant of 
circumcision, which is commanded in chapter 17. Therefore, justification 
in the covenant emerges from faith and does not depend on works. The 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 01 Aug 2019 at 15:20:16, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.002 


Before the Rabbis 31 


argument depends entirely on a careful reading of Genesis and could not 
be made without it. This case is not unusual, but rather typical: the 
Tanakh remains a central orienting point in these letters, despite their 
stylistic independence from the Hebrew bible. 

Finally, and in contrast to the epistles, the last of the New Testament 
books (and, in the New Testament, a genre unto itself), is Revelation. This 
work assumes the form of biblical (Daniel, parts of Ezekiel) and “intertesta- 
mental” apocalypses or heavenly visions. It is thoroughly biblical in its 
qualities, and therefore, while earlier biblical teachings influence its message, 
it has no need to quote them directly. Bible doesn’t need to quote Bible. 

In his review of the relationship between the New Testament and the 
Tanakh, Marc Brettler lists the following connections: (1) “Of the approxi- 
mately 8,000 verses in the New Testament, more than 250 quote the 
Tanakh, and perhaps twice as many directly allude to it”; (2) “the New 
Testament authors also find significant continuity between the Scriptures 
of Israel and the story of Jesus: [for example] Jesus is portrayed as the new 
Moses in Matthew 2-7”; (3) “The New Testament frequently quotes or 
alludes to Israel’s laws”; (4) “the Christian texts frequently appeal to the 
book of Psalms, and sometimes regard them as prophecies,” etc.*° This 
summary, combined with my earlier description, makes it clear how 
powerfully early Christian writings compose their messages and claim their 
authority by reference to Israel’s inherited canon. Again, Jewish writings 
before the rabbis often assume biblical form, and they almost always 
portray themselves as a continuation of the earlier corpus. 

Up to here, we have considered works that are meant to be “sacred 
writings,” as their form, content, and often language suggest. That most of 
these were written in Palestine, the stage of most of Israel’s sacred narrative 
(and where the rabbis’ Mishnah would also be composed), is hardly an 
accident. But even avowedly “secular” Jewish writings of this period, 
whether composed in Palestine or in the diaspora, often drew from or 
focused on Hebrew scripture. So, for example, most of Philo’s treatises are 
dedicated to rendering the Torah and its laws as philosophy, while a large 
part of Josephus’ Antiquities simply retells the biblical history in the 
language of Roman-Hellenistic history. It is fair to say, in other words, 
that a Jew writing in this period (at least those Jews whose writings have 
survived) had a hard time escaping the draw of scripture. Nearly everything 
worth saying gained its worth by virtue of its connection to Tanakh. 


*° Brettler, “The New Testament between the Hebrew Bible (Tanakh) and Rabbinic Literature,” 
PP. 504-505. 
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When we ask about the world of Jewish literature and religion before 
the rabbis, we can’t help but inquire about oral traditions that the rabbis 
may later have inherited but are unavailable to us from this earlier period 
because they were oral. Now, all human societies, including those that 
depend heavily on writing, have (oral) traditions — that is to say, either 
orally transmitted folk and other traditions, or simply traditional practices 
that are conveyed and adopted via mimesis, from one generation to the 
next. In the case of ancient Jewish society, Josephus references unwritten 
tradition as one of the foci of debate between Pharisees, who respected the 
inherited unwritten tradition, and Sadducees, who rejected it.*’ The 
rabbis, too, later claim an unwritten tradition, which they come to call 
“Oral Torah” (torah she’be al pe = “torah that is on the mouth”). Indeed, 
there is no reason to doubt that unwritten traditions of one sort or another 
existed in pre-rabbinic Jewish society. Of what these traditions may have 
consisted, though, it is impossible to say. 

This latter point is essential. In the second chapter of his Introduction to 
the Mishnah, the great scholar of rabbinic Judaism Hanokh Albeck offers 
an argument for the antiquity of the Oral Torah by pointing to many 
examples in which what the rabbis would later identify as Oral Torah are 
recorded in post-biblical Jewish writings. But Albeck’s argument embeds a 
contradiction: if the laws or teachings he offers as examples are written, 
then how can they be Oral Torah? At most, what he can claim is that 
certain practices later identified by the rabbis as originating in Oral Torah 
can be shown to be older than the rabbis. By definition, truly oral 
traditions would rarely have left a written trace. Moreover, while there 
were certainly unwritten traditions before the rabbis, we have no idea of 
what they may have consisted, and there is no reason to equate the body of 
such traditions with what the rabbis called Oral Torah. 

It is sometimes argued that orality creates a gap in the record, and that 
any argument that “such and such a rabbinic teaching is unprecedented” is 
therefore unjustifiable because it is an “argument from silence.” But this 
argument ignores the nature of the record and misunderstands what is 
meant by an “argument from silence.” Permit me to illustrate. One 
practice that distinguishes Judaism, at least according to rabbinic law, is 
the separation of meat and dairy at meals. Record of this prohibition is first 
found in the Mishnah (tractate Hullin 8:1) and there is no explicit 
foundation for it in scripture (no, “thou shalt not cook a calf in its 


*" See Antiquities of the Jews, 13 (297). For an incisive analysis of the nature of the Pharisee’s unwritten 
tradition, see Goodman, Judaism in the Roman World, pp. 117-121. 
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mother’s milk” [Ex 23:19], which the rabbis claim as a source, does not 
require such separation). Traditional Jews assume that the prohibition of 
such mixing, based upon an interpretation of the verse from Exodus and 
elsewhere, is part of Oral Torah, and thus as ancient as the Torah itself. 
The fact that there is no record of it before the rabbis is explained by its 
orality, and any argument that it didn’t exist earlier is simply dismissed. 
But this ignores an important fact: Jewish eating laws and practices are 
widely attested in post-biblical, pre-rabbinic works, with references in 
works such as Tobit, Judith, Jubilees, and Philo, along with descriptions 
of Jewish table practice in the writings of Roman authors.** This is by no 
means a silence. On the contrary, if multiple sources describe Jewish eating 
practices and none mentions the prohibition of mixing meat and dairy, the 
likely explanation is that the practice had not yet developed. 

The same claim may be made for the relationship of written and 
unwritten traditions in general from the pre-rabbinic period. As we have 
already said, while there were certainly pre-rabbinic unwritten traditions of 
one sort or another, we can know nothing directly about their content. At 
the same time, there was an abundant written literature produced in the 
same period, one that includes Apocrypha, pseudepigrapha, histories, and 
more. This literature is so abundant, in fact, that it is unlikely that there 
was anything significant in unwritten traditions that wasn’t also attested in 
the written record. It is fair to say, therefore, that the preserved written 
corpus accurately represents the state of Judaic tradition in the centuries 
before the rabbis, and we may confidently compare rabbinic teachings with 
written pre-rabbinic documents in order to ascertain where the rabbis 
imitated or absorbed older traditions and where they forged new paths. 

Needless to say, there is abundant evidence, outside of the texts 
reviewed above — texts written and preserved by Jews who were, based 
upon the evidence of the texts they produced, relatively pious — regarding 
the world in which Jews of the Land of Israel found themselves in the 
pre-rabbinic centuries. Particularly important for our understanding the 
history and culture of Judea, Galilee, and adjacent territories during 
the pre-rabbinic centuries are the writings of Josephus, who, in his Jewish 
War and the latter parts of Antiquities of the Jews, painstakingly details the 
events and lives of Jews during this period. It is his records, as much as 
anything else, that help us understand the land as a stage conquered 
and dominated first by Greeks and then, following the Hasmonean 


22 For a comprehensive account of references to Jewish eating laws before the rabbis, see Rosenblum, 
The Jewish Dietary Laws, pp. 8-85. 
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interval, by Romans. What he viewed around him, we quickly appreciate, 
was a country where, though Jews were a majority in numerous villages 
and even cities, gentile populations were also numerous,’ and their 
wealth, power, and influence inescapable. 

Also germane for reconstructing this world is what we know about 
Roman policy in these provinces, including Judea and Galilee. The evi- 
dence from which we may glean details of the interaction between Roman 
and local governance is found in the writings of Josephus and others, as 
well as in scattered surviving documents giving testimony to the actual 
affairs of Jews in these territories during this period. From this evidence, 
we may conclude that, during the late second Temple period, Jewish 
affairs were still conducted, to one extent or another, according to 
Jewish “ancestral law” — a combination of Torah, interpretation (actual 
or implied), and traditions of local practice.** But the extent of the 
authority of Jewish law, and how it interacted with local Roman regula- 
tion, is difficult to say. When and in what areas did the priests or Herodian 
rulers wield authority, and when the local Roman rulers? The most we can 
say is that, as Seth Schwartz writes, all of these parties “shared political 
authority in first century Palestine in complicated and confusing ways.””? 
Thus, though Jews and their rulers enjoyed some degree of autonomy, 
they were hardly independent. Jews may have been a majority, but they 
were still ultimately a subject people. Therefore, when contemporary 
Jewish literatures discuss matters such as government, taxation, and the 
like, they must be read with skepticism, and when the rabbis later discuss 
the same matters — at a time when rule in Palestine had been thoroughly 
Romanized — their expressions must be understood more as legal fantasy 
than as reports of some present or lost reality. 

Abundant material evidence has also helped us restore the reality of 
which the texts retain little or no trace. For example, the many ritual baths 
from these centuries testify to the purity concerns of many Jews during this 
period, when the Temple was still standing. The styling of burial sites 
shows unambiguous Hellenistic and Roman influence, reinforcing the 
picture painted by Josephus and others.” These and other remains, 
including mosaics, show that the coastal plain and cities along major trade 


*3 Schwartz, “Political, Social, and Economic Life,” p. 23 offers an approximate total population of 
one million in the middle of the first century, with Jews constituting probably about half. Schwartz 
(in private communication) indicates that he would now lower his estimate of the population but 
would retain his speculation concerning the proportion that was Jewish. 

*4 Schwartz, “Law in Jewish Society in the Second Temple Period,” pp. 64-65. 25 Ibid., p. 65. 

26 See Schwartz, Imperialism, p. 149. 
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routes were Hellenized at an early stage — with Jewish cities and towns 
along Palestine’s mountainous central spine lagging only slightly — and 
remained thoroughly Roman in the centuries of Roman ascendance. 
Inscriptions show the prominence of Greek as both a common language 
and as the language of record. And, in the realm of religious life, a 
first-century Greek inscription in Jerusalem testifies to the fact that Jews 
there gathered for the reading of the law, though evidently not for prayer, 
in what is best called a community-house, that is, a “synagogue” — one that 
was not yet a location for prayer.*” 

Much more could be said about the history of Palestine during this 
period, but volumes recounting that history have already been written, and 
political, economic, and social histories as such are not the focus of this 
book. This book is the history of a literature — Talmudic literature — so 
when we consider the pre-history of that literature, it is also literature 
that is our main focus. For purposes of shedding light on that literature, 
the quick sketch just provided is sufficient. It helps us understand, for 
example, the Hellenistic qualities of many of the teachings of the late 
(third century BCE) biblical book, Kohelet (Ecclesiastes).** It will also 
explain the considerable Greek vocabulary of the otherwise Hebrew early 
rabbinic work, the Mishnah. 

We have now laid the foundation for the exercise of comparison and 
interpretation we will undertake in the following chapters, where we 
commence our consideration of the writings of the rabbis, beginning with 
the Mishnah. Do rabbinic authors, like most authors of the pre-rabbinic age, 
resist contemporary forms and non-Judaic languages, in which case we will 
understand their choices as “traditional?” Do they formulate their teachings 
in the model of Greco-Roman law or philosophy, which will align them 
with other pre-rabbinic authors who make very different choices, represent- 
ing very different values? Or do they choose another path entirely, neither 
Greco-Roman nor “traditional?” Whichever path they take, their choice(s) 
will be meaningful and worthy of extended interpretation. 


27 Cohen, From the Maccabees, pp. 112-114. 
28 See Bickerman, Four Strange Books of the Bible, pp. 141-167. 
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CHAPTER 3 


The Emergence of the Mishnah 


The first major rabbinic composition, the Mishnah, which would 
ultimately form the foundation and shank of both Talmudim, emerged 
in an age of great upheaval for Jews. Losing two wars with the Romans, 
seeing their magnificent Temple in Jerusalem rendered rubble, Jews 
cannot long have held on to the hope that the world they knew only a 
few years before would quickly be rebuilt. Facing defeat and ruin, there 
were questions they must inevitably have asked themselves: Had God 
abandoned them? If not, then how, in the absence of the Temple, could 
their relationship with God be maintained? Were its functions to be 
replaced? How were other Jewish institutions, practices, and holy days, 
many of which were deeply tied to the Temple, to be shaped for the 
new world? 

Against this background, and in response to the conditions just 
described, a new cadre of self-fashioned religious experts — the rabbis — 
began to forge new approaches and new teachings, going a long way 
toward redefining Judaism for the post-Temple era. Their enterprise 
cannot be understood without first understanding the world in which 
they lived — its political, social, and religious realities; its upheavals and 
losses; the experiences of Jews who, like the rabbis, lived through these 
things and sought to make sense of them — sought, in one way or another, 
to move beyond them. The first part of this chapter is devoted to laying the 
historical foundation for our examination of this period, and only then 
will we begin to explore the efforts and inventions of the rabbis who 
emerged at this time. 

Palestine was already, in the first century, a Roman province. This 
meant that the entire population, Jewish and non-Jewish, was ultimately 
subject to Roman authority, with Jewish kings of the Herodian clan 
serving at the pleasure of Rome, while they and their subjects enjoyed a 
degree of autonomy. Throughout this period, these kings convened coun- 
cils and courts, meaning that the affairs of Jews were conducted, to one 
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extent or another, according to Jewish “ancestral” laws and customs 
(whatever their actual origin or history)." Crucially, the Jewish religious 
center, the Jerusalem Temple — the authority of which was rooted in the 
Torah — operated in its full glory, with priestly clans conducting the 
sacrificial service according to the dictates of scriptural and other trad- 
itions. The Temple attracted large numbers of penitents, supplicants, and 
pilgrims from near and far, along with considerable quantities of wealth. 

Probably half of the perhaps one million residents of Palestine in the 
mid-first century was Jewish,” meaning that an equal proportion of 
the population was comprised of other nations and traditions. Culturally 
speaking, the entire population was, to one degree of another, Hellenized 
or Romanized, as Palestine had been subject to Hellenistic Kingdoms since 
the late fourth century BCE, and to Rome since 63 BCE. But at the same 
time, the reality of the Jewish religious and governing institutions just 
described meant that conditions were, from the perspective of the Jewish 
population, not entirely unacceptable, at least so long as the combination 
of Jewish and Roman tule was benign. This is an important condition 
though, for benign rule, particularly as exercised by an imperial authority, 
is difficult to maintain, and it would not be long before forces of Jewish 
identity and local Roman ineptitude led to Jewish revolt. 

In this connection, it is important to understand how inherited Jewish 
identity informed Jewish experience of foreign rule (even if limited) in the 
Promised Land. Jewish identity, informed and inspired by the messages of 
Scripture, was tied powerfully to the Land of Israel and to the Temple in 
Jerusalem. The predominant teaching of scripture was that Jews in their 
own land were meant to be independent, answerable only to the authority 
of God. According to most of Tanakh’s historical narratives, incursion 
by foreign powers was evidence of God’s displeasure with Israel, and the 
forces who invaded the land were the hands of God’s wrath. True, the last 
(in terms of the chronology of the events reported) of the Tanakh’s 
histories, Ezra and Nehemiah, describe Jewish recovery and autonomy in 
a Holy Land dominated by a foreign empire, Persia. But this reality — one 
that lasted for several centuries (first under the Persians and then under 
the Greeks and their successors) — did not mean that the interpretation 
of such circumstances had changed, nor that Jews ceased to hope for 
independence in their own land. Indeed, this hope was part of what fueled 


* See Schwartz, “Law in Jewish Society in the Second Temple Period,” pp. 64-65. 
* “Political, Social, and Economic Life,” in Cambridge History, p. 23. As indicated in Chapter 2, 
Schwartz now thinks that this total number is too high. 
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the Maccabean rebellion of the second century BCE, which led to a 
century of Jewish independence. As this interlude makes clear, Jews were 
not likely to be forever satisfied under a foreign power, particularly when 
that power failed — as Rome’s agents often did — to deal respectfully with 
the local Jewish population and to treat local “irritations” with finesse. 

The frequent clumsiness of Roman rule in dealing with Jews in 
Palestine — with their sectarians and rabble-rousers, their messianists, 
pietists, and extremists of various stripes — led to increasing turmoil, and 
soon, in the seventh decade of the first century, to outright revolt. The war 
with Rome was a protracted, violent one, and the local population suffered 
its ravages. The long-term consequences of the war were significant, 
though the shape and extremity of the changes it brought are sometimes 
misrepresented. In the increasing chaos that led to the war, the nominal 
Jewish kingdoms were replaced by more direct Roman rule, and no mon- 
arch would again occupy a Jewish throne in Palestine (at least until the time 
of the Messiah) after the revolt had been suppressed. Instead, Roman 
governors and courts became the ultimate arbiters of all affairs. While before 
the war, the daily affairs of Jews were subject to some combination of 
ancestral Jewish law and Roman decree, in its aftermath, it was Roman 
law that defined Jewish (as well as non-Jewish) life in Palestine.’ This would 
continue to be the case into the second century and beyond, making the 
rabbis and their Mishnah products of Roman Palestine.* 

Now, there is no denying that these were significant changes. Still, we 
must not imagine the experiences of Jews in Palestine before and after the 
war as though they were related in dichotomous opposition. Before the war, 
Jewish authorities and their subjects had to answer to Roman authority, and 
so did they after the war, even ifin a more extreme way. Simply stated, Jews 
did not lose bona fide independence as a result of their defeat, even if 
the autonomy they had enjoyed disappeared. Similarly, except as a product 
of battle, Jews did not, by and large, lose their homes. Unlike biblical 
Babylonia, Rome had no policy of exiling defeated populations, so the only 
Jews who were “exiled” were refugees who fled the violence and prisoners of 
war, constituting a clear minority of the population as a whole.’ 


> Schwartz, “Political, Social, and Economic Life,” in Cambridge History, p. 26. 

+ Schwartz, Imperialism, p. 142; Lapin, Rabbis as Romans, p. 15. 

> Josephus gives the figure of 97,000 for the number of prisoners of war taken by Rome in first revolt; 
see War 6.420 (interestingly, Byzantine chroniclers give a similar impression of the outcome of the 
Bar Kokhba revolt). Even allowing for exaggeration, the number of captives cannot have been 
insignificant. Still, the demographic consequences of this would not have approached the 
consequences of the biblical exile, centuries before. 
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What did change radically as a result of the war, creating circumstances 
utterly without continuity with those before the revolt, was the Temple in 
Jerusalem: before the war, there was a Temple, afterward, there was not. It 
is impossible to exaggerate the importance of this erasure. The Temple was 
at the center of Jewish religious life, one of the few pillars on which Jewish 
practice rested and on which virtually all Jews, whatever their differences, 
could agree. Why was this the case, and what, therefore, was the conse- 
quence of the Temple’s destruction? 

A major part of the Torah, from the second half of Exodus to the book 
of Leviticus, along with major sections of Numbers and smaller but 
significant sections of Deuteronomy, are devoted to the sacrificial system 
and its maintenance. The various types of sacrifices are detailed by category 
and type (see Lev. 1-7), the occasions for their offering are described 
(Num. 28-9), and the details of which parts of which animals are to be 
consumed where are painstakingly recounted. Disqualifications of animals 
and priests are enumerated (Lev. 22:17-25 and 21:16-24), and the 
impurities that exclude Israelites from entering the sacred precincts 
are abundantly described, along with the means for eliminating those 
impurities (Lev. 12-5). Finally — and, for present purposes, crucially — 
Deuteronomy restricts the practice of this system to “the place that God 
will choose” (see Deut. 12:5-14), that place later to be specified, in the 
book of Samuel, as Jerusalem (see II Sam. 7). 

What is the purpose of the sacrificial system according to the Torah? 
Generally, one may say that it maintains Israel’s relationship with God. 
More specifically, its most crucial function is to eliminate the stain of sin 
and thus repair breaches between Israel and God. Sin — the transgression of 
God’s command — causes a breach in the divine—human relationship. 
When one sins, one must atone for the sin, leading to God’s forgiveness 
and the recovery of relationship. The mechanism of that atonement, 
according the Torah, is sacrifice — individual sin-offerings for individuals 
and community offerings, including the Yom Kippur (Day of Atonement) 
offering, for Israel as a whole (on the latter, see Lev. 16). 

The Temple was also understood to be God’s “home” on earth, the 
place where Israel could enter God’s presence. Because the Temple of the 
One True God (as Israel saw it) was in Jerusalem, it was also a visible 
expression of God’s special relationship with Israel. Furthermore, over 
time, the Temple and its surroundings had been expanded and increas- 
ingly beautified. At the time of its destruction, it had reached its maximum 
dimensions and glory, a product of Herod’s project to increase Jerusalem’s 
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glory and thus his own.° Believed, at least by Jewish reports, to have been 
one of the most beautiful structures in the world, it was a source of great 
pride for the nation. 

Finally, the service at the Temple was conducted on behalf of all 
of Israel, including Jews who lived in the diaspora. From both near 
and far Jews sent gifts for the support of the Temple and its service, 
knowing that sacrifices would assure their relationship with God as 
well. As a consequence of this dynamic, the Temple was a generator of 
wealth, and it served as a kind of national treasury. The size, beauty, and 
wealth associated with the Temple assured Jews that they were held 
in God’s good graces, that they were important, and that, however 
small they were numerically, they counted in the world far beyond their 
actual numbers. 

When Rome destroyed the Temple in the summer of 70 CE, all this was 
called into question. To begin with, without the Temple and its sacrifice, 
how could Israel maintain and repair its relationship with God? The Torah 
offered only one way to truly eliminate the stain of sin — sacrifice — and 
without a place where the sacrifice could be offered, Israel was in a difficult 
position. Sin would continue, the relationship of God and Israel would be 
tested, and there was no way for Israel to atone and thereby repair the ties 
that had been rent. God’s anger would be left unassuaged, and there was 
nothing Israel could do. 

Without the Temple, there was nowhere that Israel could approach 
God. On the contrary, the destroyed Temple signaled that God had 
withdrawn from Israel — out of anger? Lack of care? Lack of power to 
stand up to the gods of Rome? All these were reasonable interpretations, 
and all constituted a crisis for Israel. The destroyed Temple also signaled 
the destruction of Israel’s glory; the beauty and grandeur rendered rubble, 
the wealth carted away, Jews can only have felt their insignificance next to 
Rome, contrary to everything they had been taught to expect. 

We can speculate how Jews must have felt about their condition after 
the destruction, but what does the evidence actually show? Seth Schwartz 
has argued — rightly, in my view — that archaeological and other evidence 
from the immediate post-destruction period and onward suggest that 
“many Jews responded [to the destruction] by loosening their attachment 
to Judaism and heightening their participation in the Roman system.”” 


é Josephus’s impressive description of the size and glory of the Temple is found in his Wars of the Jews, 
Bk. 5, ch. 5. 
7 Schwartz, “Political, Social, and Economic Life,” in Cambridge History, p. 29 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 15:23:54, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.003 


The Emergence of the Mishnah 41 


That this was an eventual response, one characterizing Jews who answered 
the questions articulated above by saying to themselves something like, 
“yes, God has abandoned me,” seems clear. But the evidence supporting 
this picture extends into the third and fourth centuries, and, for reasons to 
be considered below, it is reasonable to question how many Jews 
responded this way immediately after the destruction. There is literary 
evidence emerging from the period more immediately after the destruction 
that unambiguously “gives an idea of the gloom prevailing among some of 
the literate elites,” and perhaps many more with them.” But beside the 
gloom, there is also evidence of hope. It is worth reviewing the evidence of 
these works in some detail. 

There are two works written by a Jewish author or authors in Palestine 
in the last decade of the first century, not long after the destruction of the 
Temple, that provide direct testimony of how at least some Jews reacted to 
the destruction. These works — 4 Ezra (also known as 2 Esdras) and 2 
Baruch (also known as the Apocalypse of Baruch) — are both apocalypses, a 
significant fact in and of itself. They are attributed to figures who would 
have survived the first destruction — Baruch, the scribe of Jeremiah, and 
Ezra, of Babylonian exile fame, who in this work is anachronistically 
imagined as having experienced the destruction and exile himself. Both 
these works include apocalyptic “prophecies” of what would happen at the 
end of history, which they anticipate will include the destruction at the 
hands of the Romans. Being prophecies of what the first century Jew could 
see coming about in his or her own world, these books both served to 
explain the first century Jewish experience, comforting the first century 
Jew by assuring that she or he was living at the end of history. The two 
works are closely parallel, so we may focus on one to appreciate the 
testimony of both; we will use 4 Ezra to illustrate the details. To make 
sense of the testimonies of these works, it is necessary to understand that, 
in the rhetoric of both, “Babylon” = Rome and the first Temple = the 
second Temple. 

The original 4 Ezra (the first two chapters are a later addition) begins 
by placing itself exactly: “In the thirtieth year after the destruction of 
the city [= c. 100 CE], I was in Babylon [= Rome],” after which the 
author immediately describes his consternation: “I was troubled as I lay on 
my bed... because I saw the desolation of Zion and wealth of those who 
lived in Babylon” (3:1-2). The subject, broadly speaking, is theodicy, and 


8 Schwartz, Imperialism, pp. 108—109 
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the question of divine justice is, for the author, a comparative one. After 

a brief history of God’s covenant with Israel, the author comes to the 

main point: 
Then I said in my heart, Are the deeds of those who inhabit Babylon any 
better? Is that why it has gained dominion over Zion... I have seen how 
you [=God] endure those who sin, and have spared those who act wickedly, 
and have destroyed your people, and protected your enemies... Are the 
deeds of Babylon better than those of Zion? Or has another nation known 
you besides Israel? (3:28-32) 


The angel to whom Ezra is speaking responds to his complaint in essen- 
tially Jobian fashion, insisting that Ezra cannot “comprehend the way of 
the Most High” (4:11). But Ezra pushes back, insisting, unlike Job, that 
such an assertion is unacceptable. Both his rejections of the angel’s answer 
are worth quoting: 


It would have been better for us not to be here than to come here and live in 
ungodliness, and to suffer and not understand why. (4:12) 


I implore you, my lord, why have I been endowed with the power of 
understanding? For I did not inquire about the ways above, but about those 
things that we daily experience: why Israel has been given over to the Gentiles in 
disgrace; why the people whom you loved has been given over to godless tribes, 
and the law of our ancestors has been brought to destruction and the written 
covenants no longer exist. (4:22-23; emphases added) 


The angel finally provides satisfaction, answering that the end of history is 
near; this, he elaborates, explains why the recent suffering of Israel has been 
so terrible. In response to Ezra’s query about how the end of history will be 
recognized, the angel offers the signs: 


Those who inhabit the earth shall be seized with great terror, and the way of 
truth shall be hidden, and the land shall be barren of faith. Unrighteousness 
shall be increased... and the sun shall suddenly begin to shine at night, 
and the moon during the day. Blood shall drip from wood, and the stone 
shall utter its voice... and the Dead Sea shall cast up fish. . . There shall be 
chaos also in many places... and menstruous women shall bring forth 
monsters. . . (5:18) 


It is fair to say that a reader (or listener) at the time of the author 
himself (late first century) will have heard these “signs” and understood 
them to be referring to his own time. This is true even of the “supernat- 
ural” signs, those which, we would claim, he could not have seen. Con- 
sider, if you will, the signs reported by Josephus as portents for the 
destruction of the Temple: 
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There was a star resembling a sword, which stood over the city, and a 
comet, that continued a whole year... a heifer, as she was led by the high 
priest to be sacrificed, brought forth a lamb in the midst of the temple. 
Moreover, the eastern gate of the inner [court of the] temple, which was of 
brass, and vastly heavy. . . was seen to be opened of its own accord about the 
sixth hour of the night... (War, bk. 6, 289-293) 


Josephus reports these signs matter-of-factly. It doesn’t occur to him to 
doubt their veracity. Presumably, this is because people living in such a 
society, subject to the pressure of extreme events, were open to “seeing” or 
believing things that more rational minds would not believe. Readers of 
either of these works, therefore, would have connected what they were 
reading with what they believed to be “real” reports of supernatural events 
of which they had heard. In the case of the “prophecy” recorded in Ezra, 
the connection would have led to the conclusion that they were living in 
the predicted end-time, and it was this that explained the gravity of their 
suffering (much as women suffer the most pain immediately before birth — 
an association that is made explicitly by the author of this work, as it was 
by others). 

In case any doubt remained, the author has Ezra push back one more 
time, insisting that the angel provide a specific way of identifying the 
passage from this age to the next. His answer? “Jacob’s hand held Esau’s 
heel from the beginning. Now Esau is the end of this age, and Jacob is the 
beginning of the age that follows ... seek for nothing else, Ezra, between 
the heel and the hand” (6:8—10). Jacob is Israel (= Jews), Esau is Rome. 
The message is that the age dominated by Rome will be followed by the 
age during which Israel will dominate. Israel is on Rome’s heel. 

The sense of urgency and desperation felt by this late first-century 
Jewish author, as reflected in his focus on the end-time, is unmistak- 
able. The author of 2 Baruch is his twin in this respect. Also un- 
mistakable is the suffering that many Jews, even if they didn’t accept 
the scheme of history offered by these authors, surely felt. The war 
and defeat brought a bitter legacy, for some so bitter that life could 
never again be the same. 

But it would be a mistake to conclude that all Jews felt this way, or even 
that the Temple’s destruction was an immediate and irremediable catas- 
trophe. This was, after all, not the first time the Temple in Jerusalem had 
been destroyed, and after the first destruction, Jews had already struggled 
with the meaning of such an event and with the question of how they 
should respond. As a consequence, by the time of the second destruction, 
there was a well-established tradition, shared by all Jews, that provided a 
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ready explanation for what Israel had suffered, along with offering comfort 
in the knowledge that destruction could be followed by restoration. This 
tradition was, of course, the Tanakh itself. The historical and prophetic 
texts of Hebrew scripture explained the first destruction, at the hands of 
Babylon, as an expression of divine wrath for Israel’s sins. Needless to say, 
Israel had never stopped sinning, so the same biblical explanation could 
theoretically serve for the Roman destruction. Moreover, the Tanakh 
promised that if Israel returned to God’s ways, God would restore Israel 
to her home. And in fact, the first time around, this is precisely what 
happened. So, Israel after the Roman destruction was neither without 
possible comfort nor hopeless. The remedy to the affliction was already 
suggested in the authoritative tradition, and in this many Jews would have 
found comfort and faith. 

Those same Jews would have wanted to know how long the restoration 
would take. How long would they have to experience the misery they 
knew in the last decades of the first century before they could expect it to 
end? In connection with the first destruction, the prophets had predicted 
that restoration would come in seventy years (see, for example, Jeremiah 
25:8-13 and 29:10-15). And, indeed, that is precisely what happened: in 
the seventh decade from the destruction of the Temple (“70 years” means 
seven decades, not a precise number of years), the new foundation was laid 
and the altar dedicated. Palestinian Jews following the second destruction 
would also, therefore, have expected a restoration in the seventh decade — 
if, that is, the biblical tradition could be trusted (and for most of them, it 
surely could be). It should come as no surprise, therefore, that in the 
seventh decade after the destruction of the Temple by Rome, Jewish hopes 
became urgent and another revolt (a war of independence?), under the 
leadership of one Shimon ben Kosiba (better known as Bar Kokhba), 
commenced. 

The revolt against Rome led by Bar Kokhba was, according to all 
available evidence, a significant affair.? Roman forces encountered serious, 
sustained resistance and required reinforcements from elsewhere in the 
empire. Jewish forces were able to retake control of territories in Judea, and 
local coins minted during this period reflect the Jewish sentiment that 
independence had been reestablished. Jews participating in the revolt 
surely hoped and expected that the Jerusalem Temple would be rebuilt 


° As far as surviving ancient accounts of the war are concerned, there is only one, that is, that of 
Cassius Dio in his Roman History (69.11-15). See Eshel, “The Bar Kochba Revolt,” p. 105. 
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and the sacrificial service restored. Had all of this occurred, the biblical 
promise for history’s patterns would have been confirmed, and no add- 
itional explanation of recent events would have been necessary. 

But, despite initial successes, this is not what occurred. Jewish forces 
were (not unexpectedly) defeated by the far more powerful Roman legions, 
and Judea was devastated. Hopes of restoration were replaced by the 
experience of repression. From the vantage point of Rome, Jews had been 
a serious and persistent irritation in the peace of the eastern provinces, and 
Rome would tolerate no more of it. Jewish villages throughout Judea were 
razed, and, according to Rabbinic sources, at least, Hadrian issued decrees 
restricting religious practice that were intended to quash the Jewish spirit 
of resistance and independence."® In the aftermath of Roman actions, Jews 
could no longer reasonably hope that the messiah would come soon. 

As much as anything else — and perhaps more — this loss of hope for 
restoration had to be a major challenge. As we said earlier, Israel had 
once before experienced the destruction of a temple; in fact, that time, 
unlike this, the destruction was accompanied by another crisis — that of 
exile. But Jews had never before experienced the failure of God’s great 
historically-bound covenantal promise. They had never before experi- 
enced the failure of restoration. This condition, we can have no doubt, 
must have been a religious and existential crisis of the highest degree, as 
Jewish tradition offered no obvious explanation of it, nor a clear way to 
move beyond it. 

It is in this setting — the mid-to latter part of the second century — that 
we first meet what we might call a developing rabbinic tradition. It is to the 
conditions just described, therefore, that we must understand the rabbinic 
movement as a movement as responding. But before setting out to under- 
stand the rabbinic response, it is first essential that we say something about 
who the rabbis of this period were, and who (or what) they were not. 

Our only meaningful record of the rabbis from the period between the 
two major wars with Rome, and even from the period after the Bar 
Kokhba war, is the documents produced by the rabbis themselves. Outside 
of their own production, there is barely a word about the rabbis to be 
found in any non-rabbinic source. The only reasonable interpretation of 
this reality is that the rabbis were, in fact, entirely insignificant to anyone 
beyond themselves. Whether or not they aspired to be the leaders — 
religious or otherwise — of the devastated Palestinian Jewish community, 


1° For more details, see Eshel, “The Bar Kochba Revolt,” pp. 125-127. 
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they were, in reality, nothing of the sort.'" During the period under 
discussion, the rabbis were nothing more than a small group of individ- 
uals** dedicated to studying the Tanakh, elaborating it in their own way, 
and formulating Jewish law and practice according to their own view of 
how a Jew should conduct his or her life. There were no actual rabbinic 
institutions during this period, as rabbis and their disciples gathered in 
conventional disciple circles, wherever the master (“rabbi” = “my master”) 
might be located.’ At the earliest stages, rabbis, with their small groups of 
followers, seem to have gathered in both villages and cities, but they soon 
consolidated in urban settings, and disciples — all men — were typically 
drawn from the ranks of families that could afford the luxury of study."* 
Organized in master-disciple circles, and devoted to a “Torah” that was 
enacted orally, it was both the words and the actions of the masters — the 
rabbis — that served as instruction, offering models of how the disciples, 
like their teachers, should conduct the minute details of their everyday 
lives. Whatever their opinions, there is no evidence to suggest that rabbis 
during this period sought to promulgate their teachings beyond their 
immediate circles; indeed, they didn’t even seek authority in the one place 
where Jews commonly gathered, the synagogue.'’ Consequently, few 
beyond their circles cared what they had to say.*° 

The material evidence that survives from this period makes it clear how 
peripheral the rabbis must have been. The cities of Palestine in the second 
century — including those associated with prominent rabbinic figures — 
were common eastern Roman provincial cities, replete with Roman baths 
and amphitheaters, themselves abundantly decorated with “pagan” sculp- 
ture and images. Such images were also common in the mosaics of the 
private residences of the wealthy, some of which, we must assume, were 
Jewish. Synagogues from later centuries were also decorated with pagan 
images, suggesting that the influence of Roman culture and religion was 


See Lapin, Rabbis as Romans, p. 56; Schwartz, Imperialism, p. 104; and Cohen, “The Place of the 
Rabbi,” p. 157. 

According to Lapin (“The Origins and Development of the Rabbinic Movement,” p. 221), only 
approximately 500 Palestinian rabbis are identified by name in rabbinic documents from the period 
between 70 and the late fourth century CE. Approximately 150 sages are named in the Mishnah 
itself, a few of whom would have lived before 70 and not all of whom are called “rabbi.” 

13 See Cohen, From the Maccabees to the Mishnah, p. 122. 

See Cohen, “The Place of the Rabbi in Jewish Society of the Second Century,” p. 166; Lapin, 
Rabbis as Romans, p. 6; and Lapin, “The Origins and Development of the Rabbinic Movement,” 
p. 220. 

See Horsley, Archaeology, History, and Society in Galilee, p. 151. 

See Schwartz “Political, Social, and Economic Life,” p. 49; Lapin, “The Origins and Development 
of the Rabbinic Movement,” pp. 221-222; and Cohen, “The Place. ..,” p. 167. 
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widespread and the authority, or even influence, of the rabbis still limited. 
For decades, Jewish historians, who used to think that the rabbis repre- 
sented “mainstream” Judaism, struggled to make sense of how the rabbis 
could have tolerated such expressions. But current historical opinion 
requires no such gymnastics, for if the rabbis remained a small, emergent 
movement, swimming against the main cultural stream, then there is no 
anomaly that needs explaining. "” If this was true still in the fourth century 
and beyond, how much more must it have been true in the early gener- 
ations of the growth of the rabbinic movement. 

Needless to say, the rabbis were not transparent about the degree to 
which what they practiced and sought to promulgate were a break from the 
past. Indeed, they themselves may not even have recognized the degree of 
their innovation. In their minds (as far as the evidence of their documents 
indicates), they were continuers of the traditions of the Pharisees and other 
pre-destruction groups,"® and even of the tradition that extended all the 
way back to the revelation at Sinai. At the same time, they could not have 
been blind to the differences between their Judaism and that of Jews 
around them, nor to their small numbers relative to the Jewish population 
as a whole. It is perhaps not entirely surprising, then, that the words of the 
rabbis themselves show some awareness that their movement was not 
ancient, and that they were part of an emergent phenomenon. In fact, 
the rabbis do not refer to “rabbinic” authorities of the pre-destruction 
period as “rabbis.” Those earlier figures may have an honorific title (such as 
“rabban”) attached to their name, or they may be called by nothing other 
than their own name (Hillel and Shammai), but they are never “rabbi.” 
This represents a surviving rabbinic recognition that before the destruction 
of the Temple, there were no “rabbis” in the full sense of the word, even in 
the minds of the sages who claim continuity with and the authority of 
sages or authorities who lived in earlier generations. In the generations 
following the wars, by contrast, there are dozens of individuals whom the 
rabbis refer to as rabbis, and there is little reason to doubt that such 
individuals, insignificant as they were in their own generations, lived and 
studied in what would come to be recognized as the rabbinic fashion. 

All of this adds up to a very clear picture: the rabbis were something new 
on the Palestinian-Jewish landscape, and both they and their Judaism were 
different from what had existed before. When we study their teachings, 
then, we must bear in mind that what we are reading and interpreting is 


‘7 This paragraph recapitulates, very briefly, the argument of Schwartz, Imperialism, pp. 101-176. 
8 See Kraemer, “Local Conditions,” pp. 270-274. 
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not a large-scale, influential literature, but only a record of the opinions of 
a small minority. They were, to be sure, visionaries, and their vision 
ultimately — over the very long term — conquered the hearts of virtually 
all Jews. But in their own day they were a small minority, speaking, 
essentially, to themselves.*? 

Against this background, we may begin our inquiry into rabbinic 
production during this period, seeking to uncover the origins of the 
Mishnah — the main early rabbinic document, which would ultimately 
serve as the foundation of the Talmud. Doing so, we must observe that, 
beyond the Mishnah, there are other rabbinic works (or groups of works) 
that claim the same provenance as the Mishnah — that claim, that is, to be 
“Tannaitic.” The first is a document called the Tosefta (“additions”), 
which is structured according to the Mishnah’s tractates, and the second 
is a series of midrashim (rabbinic “commentaries”) on four of the Torah’s 
five books, called collectively the midreshei halakhah (halakhic midrashim). 
This is not the place to settle ongoing scholarly debates regarding the 
relative chronology of the Mishnah and these other Tannaitic docu- 
ments."° For present purposes, it matters little whether the Mishnah 
precedes the Tosefta, as has commonly been understood, or whether the 
Mishnah is actually a distillation of older teachings some of which are 
preserved in the Tosefta. What matters is that they are of the same genre, 
meaning that, whatever the solution to the question of chronology, both 
can be taken as evidence of early rabbinic production, from the late first 
century through the second century. 

The midreshei halakhah constitute a different genre, and so seem to 
offer a different picture of rabbinic production during this formative 
period. Quantitatively, they do, but not substantively, for there are many 
examples of midrash halakhah as a form and method — as an approach to 
scripture — in the Mishnah itself. In other words, there is no doubt that the 
rabbis of these earliest generations engaged in and produced such midrash, 


19 We could say much more about who these rabbis were and the position they occupied in Palestinian 
society after the first war with Rome and beyond. Many histories have been written with precisely 
this focus, and the pertinent literature is literally voluminous. In addition to the works already cited, 
the reader will find other essays surveying the field in The Cambridge History of Judaism. With 
respect to the Palestine in which the rabbinic movement grew, the reader would do well by first 
consulting Hezser, The Oxford Handbook of Daily Life in Roman Palestine. 

With respect to the relationship of the Mishnah and Tosefta, see Stemberger’s survey in H.L. 
Strack, Introduction to the Talmud and Midrash, pp. 152-155; to this review should be added 
J. Hauptman, Rereading the Mishnah. On the relationship of the Mishnah and halakhic midrashim, 
see the debate as laid out by Halivni, Midrash, Mishnah and Gemara, chapters 2 and 3, and 
Neusner, Midrash in Context, pp. 2-20 and 35-41. 
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whatever the chronology of the documents in which the bulk of teachings 
in this genre are preserved. Thus, when we map out the territory of early 
rabbinic production, the questions of chronology that have attracted the 
attentions of some contemporary scholars are immaterial. 

In his voluminous, multi-volume work A History of the Mishnaic Law 
of... (in which each volume has a separate title), which ultimately yielded 
his synthetic volume, Judaism: The Evidence of the Mishnah, Jacob Neusner 
examined in detail Mishnaic and Toseftan teachings attributed to sages 
who lived before the first war with Rome, between the first war and the Bar 
Kokhba war, and after the wars. In those volumes and in the latter 
synthetic volume, Neusner (and, in the case of the law of agriculture, 
his students) describes and analyzes these teachings in their claimed 
chronological settings, allowing him to offer certain characterizations of 
the shape and development of rabbinic law in each period. His conclusions 
are worth reviewing, but not before we say something about the problems 
with his method. 

To assign teachings to one of the three periods pertinent to his analysis 
(before the wars, between the wars, after the wars), Neusner relies upon the 
attribution of specific teachings to named individuals. This requires him to 
ignore the bulk of Mishnaic and Toseftan material, which is unattributed, 
and to rely on the names given in attributed materials to assign teachings 
to one period or another. Even if we accept the possibility that there are 
Mishnaic traditions that reliably preserve teachings from a period before 
the Mishnah’s final compilation, we still confront a serious problem when 
we seek to describe the legacy of a particular period based only upon 
attributed materials. We may not be able to assign unattributed materials 
to one period or another, but that doesn’t mean relevant teachings are not 
included in this corpus, perhaps in significant proportion. If this is the 
case, then how could we know, when we rely only upon attributed 
teachings, what materials of significance we may have left out? How do 
we know that the attributed material is representative? The answer is that 
we can’t know this, and this leaves us in an impossible position when it 
comes to describing and interpreting the legacy of Tannaitic generations 
before the final one. 

On the other hand, it is reasonable to doubt whether we should rely 
upon attributed materials at all (in fact, Neusner distinguished much of his 
subsequent career and writings by articulating and defending this doubt). 
The rabbis claimed that their tradition was oral, and this was evidently the 
case. The transformations wrought by oral transmissions of traditions have 
been amply studied and documented, and there is no reason to believe that 
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rabbinic traditions were immune to the dynamics that affect all oral 
traditions.*" So even if particular attributions to named individuals are 
accurate (that is, if they did not change in the course of oral transmission, 
which they may well have), we may still doubt the substance of a teaching. 
There is nothing in the language or forms of traditions attributed to earlier 
Tannaitic generations that distinguishes them from those of later ones, 
suggesting a broad homogenization of traditions in the final voice. In any 
case, there are no criteria that would help us distinguish changed from 
unchanged traditions. It is reasonable, therefore, to doubt the reliability 
of any preserved tradition, not being able to know for which period it 
actually speaks. 

Now, one might claim that the substance of teachings attributed to a 
particular period “makes sense” in light of the conditions of that period. In 
fact, this is precisely what Neusner does. The problem with this approach, 
though, is that humans are all too clever in making sense of virtually 
anything, even of one thing and its opposite. Given the human genius 
for interpretation, it would be unwise to use “sense” as a criterion for 
accepting the chronologies suggested by attributions. In the end, it is 
worth reviewing Neusner’s survey of Mishnaic teachings by period, but 
only if we maintain a healthy skepticism with respect to the specifics. 

Neusner offers brief summaries of his findings for each of the periods. 
With respect to Mishnaic teachings identified with authorities who lived 
(or who would have lived) before the first war with Rome (66-70 CE) 
Neusner reports that they “deal specifically with special laws of 
marriage. . ., distinctive rules on when sexual relations may and may not 
take place..., and the laws covering the definition of sources of unclean- 
ness and the attainment of cleanness, with specific reference to domestic 
meals. ..”** He understands these foci to be a product of a group of (near) 
sectarians (the rabbis!) who comprised a table fellowship, individuals who 
held the belief that common meals should be conducted according to 
cultic purity rules.” Neusner discerns in rules associated with authorities 
who lived between the wars a fundamental continuity with what came 
before — extensions and elaborations of details, but few bona fide modifi- 
cations or innovations.** This, he suggests, reflects the sensibility of 
“priests and lay people who aspired to act like priests,” individuals who 
(like Jews in general) did not yet know that the cultic system the center of 


*" For a more detailed discussion of the problem of the orality of rabbinic tradition as it impacts our 
ability to write its history, see Chapter 5. 
** Judaism: The Evidence of the Mishnah, pp. 69-70. *3 Thid., p. 70. *4 Ibid., pp. 111-119. 
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which had been destroyed would not soon be rebuilt. The exception to this 
pattern was in laws pertaining to courts and their affairs, for which earlier 
authorities, who aspired to no authority in these matters, provided no 
foundation. Finally, speaking for the period after the Bar Kokhba war was 
the Mishnah itself, the Mishnah as a whole. To that stage of the develop- 
ment of the tradition Neusner devotes a large portion of his book, and we 
shall devote the next chapter to the same. 

For the reasons outlined earlier, we must question whether these find- 
ings are reliable and the interpretations too neat. But however we judge the 
specifics, the evidence collected by Neusner can certainly be generalized to 
help us gain a grasp on the emerging tradition that ultimately yielded the 
Mishnah. My speculative reconstruction, perhaps overly cautious, would 
be this: 

It is probably impossible to offer a picture of “rabbinic” (or proto- 
rabbinic) teachings before the first war with Rome and the destruction 
of the Temple. There were, to begin with, no bona fide rabbis during that 
period. Second, the period over the course of which early teachings would 
have had to be orally transmitted before reaching their final, received status 
was too long to imagine that significant changes did not affect the form 
and substance of such teachings. This is particularly so since the changes 
precipitated by the war and destruction, and then again by the Bar Kokhba 
war and its consequences, were immense, and it is inconceivable that such 
changes did not transform teachings that may (or may not) have originated 
in earlier times. Finally, attempts to prove the antiquity of select rabbinic 
teachings, preserved finally in the Mishnah, are unconvincing. Overall, 
differences between Jewish writings that can confidently be dated to the 
period before the destruction (see Chapter 2) and rabbinic traditions 
preserved in the Mishnah, Tosefta, or Midreshei Halakhah are so signifi- 
cant as to make claims of an early provenance for teachings preserved in 
rabbinic documents highly unlikely. For the earliest expressions ultimately 
to be preserved in the Mishnah, we shall have to turn our attentions to the 
period after the war with Rome and the destruction. 

In my opinion, there are too many questions about the production, 
transmission, and preservation of teachings assigned to sages of even the 
post-war generation to be confident in their dating either. But, as this is 
the period during which rabbis began to emerge as individuals and as a 
group with a distinct identity, we may say with greater certainty something 
about what and how they taught. If there were differences between the 
first, earlier stage of rabbinic teachings and those stages more proximate to 
the completion of the Mishnah, we shall be unable to recover them. 
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The rabbis’ interests, as documented in the Mishnah and its related 
literatures, focused on what would ultimately come to be organized in six 
large categories (sedarim, “orders”): regulations pertaining to the produce 
of the Land of Israel, rules for the observance of Jewish holidays, laws 
regulating the status of women in and beyond marriage, rules governing 
civil matters and their adjudication in court, laws defining the conduct 
of the sacrificial cult, and rules defining how ritual impurity is contracted 
and removed. Topically, these represent a large but not comprehensive 
portion of concerns defined in the Torah’s laws. Whether other matters, 
not included in these categories, were discussed at length, or other formu- 
lations of the law promulgated, is not certain, though the absence of 
substantive evidence for such discussions would suggest that this is 
unlikely. 

To state matters quite generally (for more detail, see Chapter 4), during 
this period, Rabbinic teachings on the matters just outlined generally took 
the form of rules or laws expressed by means of representative “cases” (that 
is, the rules are not expressed as general rules but are embedded and 
implied in specified cases or circumstances). The stated laws may or may 
not have been connected with scripture, but explicit connections were 
rarely claimed. On relatively rare occasions, the law took the form of 
rabbinic midrash, quoting elements of scripture and deriving laws from 
assumed rules of scriptural expression. Some of the rabbis’ teachings were 
attributed to specific sages, cited by name, but the majority was preserved 
anonymously, attributed, if at all, to an implied collective authorship. 

As we have said earlier in this chapter, since the majority of this material 
is unattributed, and the mode of expression relatively uniform, there are no 
criteria by which we might judge when the bulk of this material took 
shape. The safest thing to say is that rabbinic engagement with the rabbis’ 
chosen topics continued from the latter part of the first century through 
the second century (and beyond, as we shall see in later chapters). What 
the precise shape of the tradition was early in this period we can only guess, 
though we have no reason to believe that it changed in any significant way 
from the late first century until its final stages. What we preserve in the 
Mishnah, along with the Tosefta and halakhic midrashim, may be taken to 
constitute, in very large part, the rabbinic corpus of this period. 

There are rabbinic teachings (see The Fathers According to Rabbi 
Nathan, chapter 18) claiming that Rabbi Agiba, the great sage whose life 
ended in the oppressions attendant upon the Bar Kokhba war, was the first 
to put rabbinic teachings into “baskets,” that is, categories organized by 
common topics, as described above. Whether we may rely upon this claim, 
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we cannot know. What is fair to say is that at the earliest stage of rabbinic 
teaching, and perhaps well into the second century, rabbinic traditions had 
no commonly recognized arrangement. The rabbis organized in circles of 
masters and their disciples, and it is possible, and perhaps even likely, that 
each circle had its own specializations and way of organizing its teachings. 

The Mishnah as we know it is attributed to R. Judah the Patriarch, who 
lived in Galilee in the late second century into the early third century. The 
Mishnah as received by subsequent generations clearly had the form we 
know now, as the comments of subsequent rabbinic sages refer to it 
repeatedly, and the Talmudim (plural of Talmud) of both Palestine and 
Babylonia are organized around the same Mishnaic foundation (as is the 
Tosefta). Whenever the Mishnah was received as the authoritative rabbinic 
record of this period (a question we will discuss later), it already took 
its received shape under the guidance of R. Judah, and if we assume that 
he, with his disciples, did not impose this shape anew (a fair assumption in 
a society guided by tradition), we may conclude with some confidence that 
the generation of R. Judah’s teachers had already begun to teach according 
to the categories preserved in the final Mishnah. 

Who was R. Judah the Patriarch and what was his authority? Following 
the defeat at the hands of the Romans in the first war, there was no 
surviving central leadership of the Jewish community in Palestine.” 
This condition would change, though probably only modestly, with the 
emergence of R. Judah as Patriarch in the latter part of the second century. 
R. Judah was (obviously) both a rabbi and patriarch, in which capacity he 
was apparently recognized both by the Jews of Palestine and by their 
Roman rulers. But, though Judah claimed (or, perhaps better, it was 
claimed for Judah) that he descended from a distinguished “patriarchal” 
family, there is no evidence of a patriarchate before his time, and it is likely 
that the position was institutionalized only in his lifetime or later. 
With its institutionalization, the holder of the office came to be associated 
with the line of King David.*” 

The fact that Judah was recognized as patriarch would have done much 
to enhance his authority. In his capacity as patriarch, Judah located himself 
in the cosmopolitan city of Sepphoris, bringing other rabbis with him.”* 
The consolidation of both the patriarchate and the rabbinic estate in an 


*> Cohen, From the Maccabees to the Mishnah, p. 108. 

26 Schwartz, “Political, Social, and Economic Life,” p. 28. 27 See Schwartz, Imperialism, p. 113. 

28 Cohen, “The Place of the Rabbi,” p. 172, comments that “The urbanization of the rabbinic 
movement is the work of R. Judah the Patriarch. When he moved his seat from Beth She’arim 
to Sepphoris. ..” This transition in the location and culture of rabbinic circles contributed to the 
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influential urban center — a provincial Roman city in every respect — put 
Judah in a position to consolidate the emerging rabbinic tradition at the 
same time. In this setting, the Mishnah as we know it took shape in its 
essential outline and even in the majority of its details. 

It is essential, though, to understand the limited authority, and thus 
impact, that Judah had to promulgate his Mishnah and insist upon its 
authority, even if he can be credited with its formation. If the rabbis were, 
as is now commonly agreed, a new group proposing an approach to 
Judaism that was, before the destruction of the Temple, unknown, then 
the vast majority of Jews during their first centuries would have been Jews 
struggling to follow “traditional” Judaism in the absence of one of its 
central stages. So even if the rabbis had aspired to religious authority for 
Jewry as a whole, the burden would have been upon them, since the 
common Palestinian Jew had no obligation to heed rabbinic rulings and 
was free to challenge the prerogative of any rabbi who claimed authority 
over her. As a consequence, the rabbis’ efforts to influence the religious 
agenda of Jewry as a whole ultimately relied on persuasion, charisma, and 
the like.” Their efforts, therefore, could have succeeded only over a long 
period. So, in the early third century, according to the report of the early 
Church Father Origen, the Jewish ethnarch in Palestine exercised consid- 
erable power. If “ethnarch” = “patriarch,” and if the patriarch to whom 
Origen refers is Rabbi Judah the Patriarch or his son, then certain rabbis, in 
certain positions, had recognized authority at this time, affording them the 
opportunity to begin asserting their influence.*° But this provides no 
evidence of institutional rabbinic authority as such. In the late fourth 
century, Jerome mentions several rabbis by name, and his writings seem 
to reflect knowledge of scattered rabbinic teachings.*" He could have 
known these things only from his Jewish teachers of biblical Hebrew, 
meaning that at least some Jewish scholars at his time — not necessarily 
rabbis — were aware of and respected rabbinic teachers and teachings. But 
this does not allow us to draw conclusions about rabbinic influence outside 
of select scholarly circles. In fact, the first clear evidence of broader rabbinic 
influence among Jews is found in the mosaic of the Rehov synagogue floor, 


emergence of the rabbis as a more “mainstream” phenomenon, though it would still be centuries 
before their authority, or even influence, was widely felt. 

2? See Cohen, “The Place of the Rabbi,” pp. 163-164. 

3° See Goodblatt, “The Political and Social History of the Jewish Community in the Land of Israel,” 
pp. 418-421. 

** See Krewson, Jerome and the Jews, pp. 79-81; and Kedar, “Jewish Traditions in the Writings of 
Jerome,” pp. 420—430. 
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of the sixth-seventh century, which quotes an extensive rabbinic text.** 
When we ask about the near-term impact of the Mishnah, then, we must 
bear in mind that our question must be a very limited one: not what was 
the impact of the formulation of the Mishnah on Palestinian Jewry 
(let alone on Jewry beyond the borders of Palestine), but what was the 
impact of its formulation in rabbinic circles themselves? 

In order to answer this question, we must consider the evidence left by 
generations following that of R. Judah the Patriarch. Our detailed discus- 
sion of evidence for the reception of the Mishnah will be found in 
Chapter 5, but as our understanding of the authority of R. Judah depends 
in part on what this evidence suggests, we must characterize briefly the 
picture that this subsequent material supports. 

Traditions preserved in both Talmudim (that of Palestine and that of 
Babylonia) make it clear that rabbis of the earliest post-Mishnaic gener- 
ations made the Mishnah a primary focus of their studies and legal 
instruction. Already from the mid-third century, at the latest, these sages 
offered thousands of commentaries, extensions, revisions, and other kinds 
of responses to the teachings of the Mishnah, indicating unambiguously 
that they viewed it as an authoritative text — or, at least, a collection of 
authoritative teachings — to be engaged as a focus of critical discussion, 
and then engaged again. Furthermore, those who accept the common 
understanding of the Mishnah’s sister text, the Tosefta, as a supplement 
to the Mishnah view its overall adherence to the Mishnah’s plan as a 
reflection of the Mishnah’s authority, and therefore, by extension, of 
R. Judah the Patriarch’s. 

But the “unambiguous” facts described here are, in fact, not as clear as 
they seem, and it is worth critically reconsidering the conventional under- 
standing of the textual history to which they attest. In the conventional 
view, R. Judah was recognized in his own time as the supreme authority of 
the rabbinic estate, and his Mishnah, therefore, was immediately recog- 
nized as authoritative for the rabbis in general. For this to be true, though, 
we would have to allow that there was, in R. Judah’s lifetime, a finished 
Mishnah that could be authoritative. This, in turn, would require that the 
Mishnah’s oral “publication was accomplished in a way that assured a text 
with a high degree of stability, with recognized authoritative formulations, 
all declaimed by formally appointed repeaters (tannaim in the second sense 
of the word). Such stability is difficult but not impossible in an oral setting, 


>* For a translation of the full text of the inscription, along with discussion, see Liberman Mintz and 
Goldstein, Printing the Talmud, pp. 170-175, and the literature cited there. 
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and if we understand that “stable” is a relative term in this discussion, then 
such a scenario for the publication and reception of R. Judah’s Mishnah 
can be defended. 

But there are other reasonable interpretations of the evidence at hand. 
As we have already said, some scholars have in recent years challenged the 
notion that the Tosefta is a supplement to the Mishnah, one formulated 
during the years after the Mishnah’s publication. They have suggested that 
the Tosefta may, in fact, be earlier than the Mishnah, or, at least, that it 
preserves traditions in versions that are earlier than those in the Mishnah.*? 
Building on this newly opened question about the relationship of these 
texts, Elizabeth Shanks Alexander suggests that the Mishnah and Tosefta 
in fact reflect different performances of the same traditions, neither origin- 
ally assumed to be more authoritative than the other.** In this scenario, the 
greater authority of the Mishnah is a product of its reception by rabbinic 
sages in the mid-third century and beyond. In other words, it is not the 
authority of R. Judah the Patriarch that made the Mishnah the foundation 
of the Talmudim, nor was it necessarily R. Judah’s intention that his 
recension of the tradition be accepted as authoritative. It was the attention 
of third century and later rabbis that moved the Mishnah to a point of 
authoritative centrality, and even fixed the text of a Mishnah that had 
earlier been open to the vagaries of performance.’ ’ 

In the end, consensus about which of these two scenarios is correct 
affects only the dating of the authoritative text of the Mishnah — did 
it emerge in the early third century or sometime later — and not the 
dynamic of the post-Mishnaic rabbinic enterprise as it ultimately led 
to the Talmudim. By the end of the fourth century, two things were 
indisputably true: (1) the Mishnah of R. Judah had become the focus and 
foundation of the rabbinic curriculum and (2) the Mishnah was not alone 
authoritative, for an abundance of teachings claiming to originate in the 
same time (the first two centuries of the common era) and place (Palestine) 
as the Mishnah continued to circulate in rabbinic circles and serve, at least 
potentially, as authoritative sources of decided law. To be sure, the 
Mishnah was never ignored by subsequent sages, but neither did its word 
take automatic priority over other traditions on the same subject. 


33 Again, see J. Hauptman, Rereading the Mishnah, to which we should add Shamma Friedman, “The 
Priority of the Tosefta Compared with the Mishnah in Parallel Halakhot,” (Hebrew) in his Le- 
Toratam shel Tana’im, pp. 122-128. 

34 See Shanks Alexander, Transmitting Mishnah, p. 74. 

25 See Shanks Alexander, Transmitting Mishnah, p. 29, and her extended argument in chapters 1 
and 2. 
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As the focus and foundation of the rabbinic curriculum, the Mishnah 
was enormously influential on virtually all rabbinic law to follow it. It 
defined directions, provoked questions, and offered opinions without 
which the rabbinic conversation — the conversation that ultimately led to 
the creation of the Talmudim — could never have existed, at least in 
anything approaching the form that we know. To make sense of the 
Talmudim, one must first grasp the qualities of the Mishnah. In Chapter 4, 
we will turn to the Mishnah in its canonical form, seeking to understand 
its program and perspectives. Only with this foundation will we be able to 
turn to the Talmudim themselves. 
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CHAPTER 4 


What Is the Mishnah? 


We now turn to the Mishnah in its finished form, in an attempt to 
understand the document as a whole in the context in which it was 
produced and first received. For these purposes, remaining questions 
concerning the history of the production of the text, offered in Chapter 3, 
will matter little, for we can say without hesitation that the finished 
Mishnah emerged in the century after the Bar Kokhba war, and it is in 
this context that it is best understood. Whatever differences distinguished 
Mishnaic teachings from rabbinic teachings before the Mishnah will not 
affect our understanding either, as earlier teachings were effectively hom- 
ogenized with the Mishnah’s final voice in the document itself. 

We may also ignore the question, raised in Chapter 3, of whether the 
Mishnah as we know it was actually formed as much by those who first 
studied it as by those who promulgated it. We are talking about the 
difference of at most a couple of generations here, a span of time so small — 
with no significant historical event distinguishing the experience of the 
earlier generation from that of the latter — that it is of no consequence in 
our analysis. For a related reason, we may ignore small differences in 
formulation between one version of the Mishnah and another (the two 
Talmudim, for example, preserve hundreds of minor differences in their 
respective versions of the Mishnah), for we will be examining large-scale 
mishnaic phenomena, not narrow teachings, and regarding the overall 
shape of the Mishnah — its organization, language, rhetoric, etc. — all 
versions agree. 

A somewhat more difficult question is whether to address the Mishnah 
in isolation from the other literature, termed “Tannaitic,” which rabbinic 
tradition considers to have been created at the same time. As we saw in 
Chapter 3, this literature includes a “supplement” to the Mishnah called 
the Tosefta, several midrashim (rabbinic readings of scripture yielding new 
halakhah; hence: Tannaitic or halakhic midrashim), and numerous but 


scattered rabbinic traditions purported to be from this period quoted later 
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in the Talmuds. We have chosen mostly to ignore this material in this 
chapter and to focus on the Mishnah itself, for three reasons. First, there is 
considerable debate about the chronology of these bodies of material 
relative to the Mishnah — do they precede it in their received form or 
follow it? Do they perhaps follow it in their final form but preserve earlier 
traditions? It is, given the current state of the evidence and the debate, 
impossible to determine the answers to these questions, so caution would 
call upon us to restrict our focus to what we know — the Mishnah, a 
discrete text that came to formation, more or less, at a known time (early 
third century). Second, the Tosefta is offered as a supplement to the 
Mishnah, whatever its origins, so its shape, form voice, balance, and other 
characteristics are essentially identical to the Mishnah. Consideration of 
the Tosefta would not, in other words, change our characterization of the 
Tannaitic product. The form and approach of the Tannaitic midrashim, 
however, are different from the Mishnah. Most crucially, they orient 
around scripture, from Exodus through Deuteronomy, and they represent 
themselves as “interpreting” the biblical text. Nevertheless, their primary 
voice is still that of the rabbis, and in other respects they replicate the 
character of the Mishnah, as we will discuss briefly at the end of this 
chapter. Third, the Talmuds both represents themselves as “commentar- 
ies” on the Mishnah, and since this is a history of the Talmud, and not of 
rabbinic literature more broadly, it is appropriate that we focus on the text 
that ultimately yields the Talmud, that is to say, the Mishnah. 

When characterizing the Mishnah, it is best to begin with its overall 
arrangement. The Mishnah is, at first glance, a law code, written in 
Hebrew, arranged in six broad categories that are then subdivided into 
narrower areas of law or custom. The six broad categories were already 
mentioned in Chapter 3. Formally, the names of the categories (sedarim = 
“orders”) are (1) Zera im (“seeds”), comprising laws governing the status of 
produce of the Land of Israel and obligations to donate or leave parts of it 
for priests, Levites, and the poor; (2) Moed (“appointed time”), with laws 
pertaining to Jewish holidays; (3) Nashim (“women”), defining relation- 
ships between men and women; (4) Neziqin (“damages”), comprised of 
civil and criminal law and the conduct of the court; (5) Kodashim (“holy 
things”), the tractates of which offer rules for the Jerusalem Temple and its 
sacrificial cult; and (6) Toharot (“purities”), a euphemistic name for trac- 
tates defining the impurities that restrict access to the Temple and its cult. 
Overall, the Mishnah’s sixty-three tractates fit reasonably well into one of 
these six orders, though a few are outliers, not fully at home in the orders 
in which they are placed; examples of these would be Avot (“[Teachings of 
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the] Fathers”) and Eduyot (“Testimonies [of the Sages]”), which have little 
to do with the theme of Neziqin, in which they are found. 

These orders and their tractates cover in considerable detail questions 
pertaining to the life of a Jew on his or her land, in his or her household, 
worshipping his or her God. But even without considering the details, 
scanning the category headings allows us to recognize that there is a 
surprising imbalance in the Mishnah’s foci: two of the Mishnah’s six 
orders (Kodashim and Toharot) are focused overwhelmingly on matters of 
primary interest to the priesthood and the Temple cult. They describe the 
sacrificial services in the Temple, along with other regulations pertaining to 
sacrifice. They elaborate in great detail questions of impurity that might 
disqualify a person from approaching the sanctum and participating in its 
rituals. Once we notice this focus, we will observe that concern for what 
might be described as a “priestly agenda” goes still further, for the first of 
the Mishnah’s orders, Zeraim, also exhibits a predominantly priestly 
agenda, several of its tractates outlining laws for agricultural gifts that 
support priests, levites, and the Temple apparatus. Moreover, it is not 
just tractates with an obvious priestly subject that are expressed from a 
particularly priestly perspective. Many other tractates do the same. So, 
for example, several tractates the subject of which is Jewish festivals — 
Pesachim (Passover), Yoma (Yom Kippur, the Day of Atonement), and 
Sukkah — devote most of their time to outlining the Temple services that 
were central to the observance of these days when the Temple stood. Even 
tractates that have no obvious Temple focus speak in what might be 
described as a priestly vocabulary. Tractate Shabbat, for example, is inter- 
ested in defining the minimum level at which a transgression would 
require one to bring a sin-offering, and tractate Berakhot commences its 
discussion of the time for reciting the Shema by pointing to the time that 
“the priests enter to eat their priestly-offering.” Considered as a whole, it is 
certainly not exaggerating to claim that half of the Mishnah’s teachings 
relate to matters of primary concern to priests, and this despite the fact that 
the Mishnah came to completion roughly one hundred and thirty years 
after the Temple was destroyed. A variety of interpretations might be 
offered to make sense of this unexpected fact, but it is fair to say that, 
one way or another, no interpretation of the Mishnah is complete without 
seeking to understand this reality. 

What is noteworthy about the contents of the Mishnah is not only what 
they do include, but also what they do not, for the laws of the Mishnah are 
not comprehensive, and important categories of Jewish life are mostly or 
completely neglected in the work. For example, the Mishnah lacks laws 
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pertaining to the writing of the Torah scroll and other sacred writings. It 
lacks fully articulated systems for the conduct of weddings or burial and 
mourning. It says almost nothing about synagogues, how they are to be 
constructed, and how they should function. And there is barely a word on 
the holiday of Hannukah, despite the fact that other rabbinic teachings 
purported to be from the Mishnaic period suggest that this holiday was 
highly esteemed at the time. 

An interpretation of the Mishnah of the sort we have set out to offer in 
this chapter must account for both the inclusions and the exclusions of this 
document. Whatever claim we make for the meaning of the Mishnah will 
have to account both for the many things it addresses that have no practical 
application in the Jewish life of its time, and for those matters that were 
central to an active Jewish life that the Mishnah barely mentions. Before 
doing so, however, we must broaden our view of the Mishnah and its 
characteristics, in order that we may interpret the document in its fullness. 

The Mishnah’s language is overwhelmingly Hebrew, but, notably, a 
Hebrew without literary precedent. We saw in Chapter 2 that a variety of 
literary compositions of the late Second Temple period (the first century 
BCE and first century CE) were written in Hebrew, but their Hebrew 
seeks to replicate one of the Hebrews of scripture (even if imperfectly, 
providing hints of their later composition), part of their program to claim 
authority by replicating the qualities of the established authority of already 
canonical books. The Mishnah, by contrast, makes no such effort, choos- 
ing to express itself in a new (relative to the dialects used in Biblical books) 
Hebrew that is identifiably rabbinic. It has often been claimed that the 
Hebrew of the Mishnah is the spoken Hebrew of its day, but the degree to 
which Hebrew was spoken by Palestinian Jews in the latter first and second 
centuries has been subject to question, and those who have offered this 
explanation use the Mishnah itself as evidence of the claim they want to 
make — a thoroughly circular argument. Inscriptions found in Palestine 
from this period suggest minimal usage of Hebrew, and the other com- 
monly cited evidence for Hebrew as a spoken language — the so-called 
Bar Kokhba letters — are a dubious foundation on which to build this 
conclusion: Hebrew is represented in only a small minority of the letters, 
and the preserved writings are so fragmentary as to make a clear distinction 
between Hebrew and Aramaic (which was undoubtedly spoken by 
Palestinian Jews) doubtful." Besides, there may have been motivations 


" For a more detailed discussion of the precise breakdown of the languages of the letters, see my 
discussion in “The Mishnah,” p. 304, n. 3. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 17:30:10, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.004 


62 A History of the Talmud 


for the writers of the letters to attempt communication in Hebrew despite 
the fact that it was not commonly spoken. Reviewing the evidence, Seth 
Schwartz judges that Hebrew was a “sociolect” used by rabbis as a language 
to distinguish themselves from others, and Hayim Lapin adds that the 
“Rabbis’ Hebrew... may have been incomprehensible to those without 
rabbinic training.”* 

The other language that finds more than a casual place in the Mishnah 
is Greek, which provides hundreds of individual terms for the Mishnah’s 
vocabulary. Unlike Hebrew, which, we have just observed, probably was 
not a language spoken by Jews in first- to second-century Palestine (and 
certainly not by the later part of the second century), Greek was just such a 
language. It was not, however, a Jewish language, if by “Jewish” one means 
a language that is used in texts that were then already canonical in the 
Jewish tradition, as opposed to a common language in the environment in 
which one lives. 

So the language of the Mishnah is overwhelmingly a language with 
traditional resonance, while at the same time being undeniably distinct 
from the language of Judaism’s received tradition. It is, symbolically 
speaking, a new Hebrew, not biblical Hebrew. At the same time, the 
Mishnah’s second language is a common language, associated with a 
“foreign” host culture, bearing no traditional resonance at all. These are 
interesting choices — and they are choices — and we must account for them 
as we interpret the Mishnah as a document. 

In terms of its modes of expression and rhetoric, the Mishnah speaks in 
a relatively singular voice,’ though there are some common variations and 
exceptional cases as well. More often than not, the voice is an anonymous 
one, one that self-evidently speaks for the collective “we” of the rabbinic 
estate. Frequently, however, a teaching is attributed to a given sage, and 
the named sage is often reported to be engaged in a dispute with either the 
anonymous Mishnah (presumably: “the sages”) or with another sage, also 
named. Whether attributed or not, the language of the text is highly 
formalized and assumes a limited range of repeating patterns. An example 
or two will accurately represent a much larger corpus. 

Tractate Berakhot (“Blessings”), chapter 3, discusses a Jew’s obligation 
to recite the Shema (Deut. 6:4-9, “Hear, O Israel, the Lord our God, the 
Lord is One,” and other prescribed paragraphs) — defining who is obligated 
and who not. In the midst of this chapter, we find the following teachings: 


* See Lapin, Rabbis as Romans, p. 10. > See Neusner, Judaism, p. 239. 
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3:3 Women and slaves and minors are exempt from the recitation of the 
Shema and from tefillin [prayer straps], and are obligated in prayer and for 
the mezuzah [the small scroll to be affixed to the doorpost] and in the 
blessing after meals. 

3:4 One who has experienced a seminal emission [which is presumably a 
product of sexual thoughts and deemed by the rabbis to cause impurity] 
should think [the Shema] in his heart but should not bless either before it or 
after it. And for food he should bless after it and not bless before it. Rabbi 
Judah says, he blesses before them and after them. 


In the first of these paragraphs, the Mishnah expresses the law anonym- 
ously, assigning obligations based upon clear categorical distinctions. The 
Hebrew of the text is as precise as its rulings, and a student would have no 
difficulty memorizing the rule for later recitation and reference. Overall, 
the same may be said about the second paragraph, adding only that here 
we have an individual opinion (Rabbi Judah) that disputes the one 
appearing immediately before it. To make sense of these rulings, one must 
have command of certain technical knowledge or vocabulary (what is the 
Shema? What are tefillin? What is meant by “prayer?” What is a mezuzah? 
Etc.), but there is no difficult reasoning or other obstacle standing in the 
way of the reader’s making sense of or applying these laws. The audience 
for the Mishnah’s expression is not specified, but the assumed knowledge 
suggests that the listener, like the speaker, is a member of the rabbinic 
estate, a master of rabbinic “Torah” or, at least, his disciple. The text 
assumes an unspecified “now,” a now that is evidently ever-present, 
unaffected by considerations of past, present or (we might guess) future. 

The two paragraphs just quoted include one teaching that defines a rule 
(“Women and slaves and minors are exempt”) and another that describes a 
case (“one who has experienced a seminal emission”) along with the rule it 
generates. Though neither of these forms is uncommon, the latter com- 
bination is far more common in the Mishnah. 

The example just cited should not mislead us into thinking that the 
Mishnah does not make considerable analytic demands on its students. On 
the contrary, it often requires deep analytical engagement to translate its 
laconic expressions into fully coherent statements. Consider the following 
example from tractate Baba Metzia, the beginning of chapter 3, discussing 
laws of bailments: 


One who deposits with his fellow an animal or utensils, and they were 
stolen or lost, if he [the bailee or “guard”] paid [their worth] and didn’t 
want to take an oath — for they have said, “An unpaid bailee takes an oath 
and goes out [without any further obligation] — if the thief was found, he 
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pays double restitution. If he slaughtered or sold [the animal], he pays 
fourfold or fivefold restitution. To whom does he pay? To the one [= the 
bailee] with whom the bailment was left. 

[But if the bailee] took an oath and did not want to pay, [if] the thief was 
found, he pays double restitution. [If] he slaughtered or sold [the animal], 
he pays fourfold or fivefold. To whom does he pay? To the owner of the 


bailment. 


This is, it is fair to say, a far more demanding statement of law. Like the 
second paragraph of the earlier example it describes a case: a person puts 
his property into the hands of another to guard. But comprehension of this 
text requires quick and nimble intellectual manipulation of a variety of 
relevant details: is the bailee (the one guarding) paid or not? When the 
object was lost or stolen, did the bailee decide to take an oath to release 
himself from responsibility or pay to settle any doubt (in hope of the 
recovery of the property and payment of the fine, which would all then be 
his?)? If the property was an animal, was it kept by the thief or sold or 
butchered by him? And there is more: who is the “they” who “said” the law 
about the case of the bailee taking a vow? What kind of vow? What is the 
legal basis for this judgment? And so forth. 

The overall formulation of this Mishnah, including its language, bal- 
ance, and rhythm, is similar to the earlier example. It records no difference 
of opinion, but such an absence is common, exemplified already in the 
first part of the earlier quoted text. At the same time, this is far more 
demanding than the prior example — a common quality of Mishnaic 
teachings in general. What can we say about these qualities, at least in a 
preliminary way? 

Neusner captures perfectly the qualities that Mishnahs like this demand 
of their audience: “the framers of the Mishnah expected to be understood 
by remarkably keen ears and active minds ... they manifest confidence 
that the listener will put many things together and draw the important 
conclusions for himself. . . the Mishnah assumes an active intellect, capable 
of perceiving inferred convention, and vividly participating audience.”* 
The Mishnah’s assumption, in other words, is that its students will be 
actively, critically involved in making sense of its teachings and judging 
its regulations. The student will be highly intelligent and intellectually 
ambitious. His capacities will already be evident, as the Mishnah demands 
a considerable degree of prior accomplishment: mastery not only of 
scripture but also of other fundamentals of Jewish tradition and practice. 


4 Judaism, p. 247. 
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At the same time, it is reasonable to assume that the Mishnah, with its 
demands, assumed — and was even formulated to assure — that its students 
would commence their course of study, at least, as disciples of established 
masters (“Rabbis”), who would guide them through the Mishnah’s intri- 
cacies and illuminate what was obscure. The same is suggested by another 
of the Mishnah’s qualities: its formulaic composition, characterized by 
repetition, balance, and tightly controlled brevity. These qualities have 
reasonably been interpreted by many as evidence of the Mishnah’s oral 
status — a status that was ideological as well as practical.’ If the Mishnah 
was oral, then engagement with the Mishnah required that one be admit- 
ted to the rabbinic estate — that one become a disciple of a rabbinic master. 
There was no other way by which one could study the Mishnah. So one 
had to sit with the master, listen to him or to one of the professional 
reciters (tannaim) as they declaimed the Mishnah, and then, under the 
master’s guidance, engage in an analysis of the Mishnah’s law or teaching. 
One might become independent by memorizing the Mishnah oneself, but 
the necessary first step was to enter the circle of the rabbinic master. 

There were presumably many differences of opinion in actual, historical 
circles of rabbis. But that doesn’t mean that such differences had to be 
recorded in the text of the Mishnahs that these circles created and studied, 
and we must assume that many were not. At the same time, many disputes 
were included in the Mishnah, and this phenomenon has attracted con- 
siderable attention from scholars — ancient, medieval, and modern. We, 
too, will have to make sense of this quality when we interpret the Mishnah 
as a whole. But it is worth, in a preliminary way, defining some of the 
questions this feature generates. 

The Mishnah is often described as a law code, a reasonable first descrip- 
tion in light of its compilation of laws pertaining to many aspects of Jewish 
life. But legal codes do not typically preserve differences of opinion, as such 
differences make it difficult to know which opinion to follow and what one 
must do. Alternatively, if they include differences, they in the end render a 
ruling. The Mishnah, however, runs counter to these expectations, includ- 
ing disputes but failing, in such cases (with rare exception), to offer rulings. 
Adjusting for this recognition, some interpreters have suggested that the 
Mishnah is a kind of rabbinic legal primer.° But then the rationale behind 
the choice of disputes to record becomes a puzzle: why preserve these 
differences of opinion and not those (out of the thousands of disputes that, 
the surviving literary evidence suggests, might have been preserved)? 


5 See Neusner, Judaism, p. 242. € See Strack, Introduction to the Talmud, pp. 135-138. 
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Conceivably, the preservation and representation of differences of opinion 
may be intended to say something else about the rabbinic approach to law, 
interpretation, or even theology. But if this is the explanation, then we are 
challenged to find an interpretation of this specific feature that makes sense 
in the context of our overall interpretation; specific suggestions, therefore, 
will have to wait. 

Some part of the Mishnah adapts a different voice — what might be 
described as a “historical narrative” voice, one that tells a story of Jewish 
conduct in a past Jewish world. This voice, which is mostly present in 
tractates describing the service in the Jerusalem Temple, must be recog- 
nized as genuinely Mishnaic, but we should be cautious not to exaggerate 
its prevalence, for even in tractates prescribing rituals of the Temple cult, 
the majority voice is the one already described. 

A fine example of the Mishnah’s voice of historical narrative is tractate 
Tamid, describing the conduct of the daily service in the Temple. The 
beginning of the tractate is this: 


In three places the priests keep watch in the sanctuary: (1) in the Abtinas 
chamber, (2) in the room of the flame, and (3) in the room of the hearth. 
The Abtinas chamber and the room of the flame were upper rooms, and 
children keep watch there. The room of the hearth is vaulted, and it was a 
large room surrounded by a raised pavement stone. And elders of the 
[priestly] family [who have primary responsibility for the service that day] 
sleep there, and the keys to the courtyard are in their hand. And the youths 
of the priesthood, each has his mattress on the ground. They did not sleep 
in the sacred garments, but they remove, fold, and place them under their 
heads, and cover themselves with their own clothes. 

[If] one of them had a nocturnal emission [which causes ritual impurity], 
he goes out and walks along the passage that leads below the building, and 
the lamps burn on this side and on that, until he reaches the immersion 
room. And there was a fire there, and an honorable privy. And this was its 
honor[able quality]: [if] he found it locked, he knows that someone is there; 
open, he knows that no one is there. He went down and immersed, came 
up and dried off, and warmed himself opposite the fire. He came and sat 
down next to his brothers, the priests, until the gates are opened, [at which 
point] he goes out and goes his way. 


This translation retains a literal record of the tenses of the Mishnah’s 
description in order to convey a sense of the Mishnah’s “historical voice.” 
At some points in this narrative, it is possible to read this as a story of what 
happened in the Temple in the past. At other times, it appears to be 
relating what is or should be happening in the Temple in preparation for 
the daily offering. It is possible to read the Mishnah’s “present” tense as a 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 17:30:10, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.004 


What Is the Mishnah? 67 


past progressive, but this would be making an interpretive judgment. The 
simple fact is that the Mishnah sometimes seems to be describing the 
prescriptive “here-and-now” and at other times to tell a story of what was 
once done. But even when the latter is the case, the Mishnah might hint 
that a naive historical interpretation is misguided, suggesting, for example, 
that its plan for the Temple is not based upon historical reportage but 
upon interpretations of scriptural foundations (see m. Middot 4:17). In its 
language, the Mishnah does admit a history, but only barely. It is far more 
about what is or ought to be than about what was. 


Relationship to the Torah and the Rest of Scripture 


As important as any other question in describing and making sense of the 
Mishnah is its relationship to the source it holds as canonical, the Torah, 
along with the rest of sacred scripture. As we noted in Chapter 2, Jewish 
writings before the Mishnah were overwhelmingly tied to scripture — 
imitating its language and style, commenting upon it, and claiming their 
own authority through their relationship to its recognized authority. How 
does the Mishnah’s approach compare to this precedent? 

As we have already noted, the Mishnah adapts neither the forms of 
biblical books nor their language. It is written in an entirely new form of 
Hebrew (as compared with any scriptural precedent) and its form is 
similarly unlike any scriptural model. The Mishnah does quote scripture 
here and there, but with the exception of a few unusual tractates (sections 
of Sotah and Sanhedrin, for example), such quotation is relatively rare, and 
it is possible to review chapters of Mishnaic teachings with barely a 
quotation of the “source” upon which the Mishnaic law may (or may 
not) be based. (This means that the common popular characterization of 
the Mishnah as a kind of “commentary on the Torah” is certainly wrong, 
more on which below.) 

But quotation, by itself, is not the only way for Mishnah to relate to 
scripture. Categories of Mishnaic law — such as Shabbat, Pesach [Passover], 
Sukkah [the feast of booths], sacrifices, tithes, and others — are obviously 
derived from biblical law, even though they may rarely make the connec- 
tion explicit. And many of the rules they propound are surely derived by 
means of an interpretation of the scriptural law. So, considered both as a 
whole and in its parts, what are the kinds of relationship to scripture that 
we may find in Mishnah, and what is their balance? 


7 And see my discussion of this text in Rabbinic Judaism, pp. 29-30. 
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The Mishnah itself is sensitive to the question of its relationship to 
scripture, and it comments upon that relationship in these words: 


[Laws concerning] the releasing of vows fly in the air, for they have nothing 
[in scripture] on which to depend. 

Laws of the Sabbath, festival offerings, and the misappropriation of 
sacred things, they are like mountains hanging by a hair, for they have little 
scripture and many laws. 

[And the laws of] judgments, the sacrificial service, purities and impur- 
ities, and forbidden sexual relations, they have [much scripture] on which 
to depend. .. 

m. Hagigah 1:8 


This teaching doesn’t comment on the balance of these three categories in 
the Mishnah, and it provides only examples of each, not a survey of the 
whole. But based upon the examples, it is possible to say something more 
generally about the Mishnah’s view of its relationship to scripture. 

To begin with, there are three broad categories of relationship of 
Mishnaic law to scriptural source: those that have no connection (they 
“fly in the air”), those with considerable scriptural foundation (the third 
category), and those that are grounded in scripture but the details of which 
extend far beyond what a simple reading of scripture could have predicted 
(“mountains” of rabbinic law “hanging” from scripture “by a hair”). Based 
upon his own detailed survey of the Mishnah, Neusner uses different 
words, but he effectively confirms the same categories, saying that 
“there are tractates which simply repeat in their own words precisely 
what Scripture has to say... there are... tractates which take up facts of 
Scripture but work them out in a way in which those Scriptural facts 
cannot have led us to predict... [and] there are... tractates which either 
take up problems in no way suggested by Scripture, or begin from facts at 
best merely relevant to the facts of Scripture.”® 

What is the balance between these categories in the Mishnah’s teach- 
ings? Neusner’s survey yields the following results: “With the exception of 
tractates Berakhot [Blessings] and Demai [doubtfully tithed produce], the 
topics of the Mishnah’s tractates in the division of Agriculture [Zeraim] 
originate in Scripture,”? though what they say about these topics may 
be entirely original."° With respect to Moed (festivals), the topics and 
“fundamental principles are Scriptural.” But as regards Shabbat and Eruvin 


è Judaism, pp. 221-222. ? Ibid., p. 172. 
1° In connection with tractate Kilyaim, for example, Neusner writes that “the Mishnah brings to its 
subject a conception of the law which is unknown in the earlier document.” Ibid., p. 175. 
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(Sabbath boundaries) — constituting a large bulk of the order as a whole — 
“it is the distance from Scripture, not the proximity to it, which is 
striking.”'" As far as Nashim (“women”) is concerned, the topics of the 
tractates overall have “no counterpart in Scripture,” and “the Mishnah 
rarely, if ever, links its legal statements to Scripture or claims that it rules in 
accord with Scripture.”'* The tractates in Neziqin (damages and their 
adjudication) have diverse relationships with scripture, and Neusner’s 
generalizing judgment is that “while Scripture is a rich source for the 
Mishnah, at its foundation this Division is essentially independent of 
Scripture.”’* The tractates of Kodashim (“sacred things”) hew more closely 
to their abundant and detailed scriptural foundation (though they always 
engage the law in a distinctly Mishnaic way), while the tractates of Toharot 
(“purities”), which on the surface address a distinctly priestly/sacrificial 
concern (impurity, which disqualifies one from participating in the rites of 
the Temple), are often largely independent of scripture. 

Mishnah tractates Shabbat and Eruvin provide a good example of the 
Mishnah’s complex relationship to Scripture. The Sabbath is an indisput- 
ably significant institution in biblical law. It is, according to the Torah’s 
narrative, a product of creation itself, and the only holy day the observance 
of which is commanded in the Ten Commandments. Yet, despite its 
importance, the Torah, and even scripture more generally, offers little 
guidance for how the Sabbath is to be observed or how its transgression 
is to be avoided, aside from one formulation or another of the command 
“thou shalt do no labor thereon.” Yet Sabbath law in the Mishnah 
consumes two massive tractates. The first of them, Shabbat, begins by 
prescribing steps to be taken before the Sabbath, including those necessary 
to avoid transgression of the Sabbath, while the remainder of its twenty- 
four chapters are devoted to defining the thirty-nine categories of activity 
forbidden on the Sabbath, and the minimum amount of each activity that, 
if performed, obligate one to bring a sin-offering. The second tractate, 
Eruvin, comprising another ten chapters, is devoted to defining Sabbath 
boundaries, both those in which one may or may not carry and those 
beyond which one may not travel more than a short distance. Almost none 
of these matters is mentioned or even hinted at in the Torah, and few find 
a connection in scripture as a whole, so while it is fair to say that the 
Sabbath is a biblical institution, it is also correct to say that the Mishnah’s 
Sabbath law has almost nothing to do with scripture. It is truly “mountains 
handing by a hair.” 


™ Ibid., p. 182. 12 Ibid., p. 189. 13 Ibid., p. 200. 
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When one looks into specific cases of the Mishnah’s engagement with 
scripture — both explicit and implicit — one finds similar complexity, with 
the weight of the evidence suggesting the Mishnah’s independence from 
scripture, at least from its simple meaning and purpose. 

I offer two examples, both from tractate Baba Metziah, which treats 
financial obligations and damages. The first, from chapter two, relates to 
types of found objects one is obligated to announce when one finds them 
in hopes that they might be recovered by their owners. I translate it fairly 
literally and add almost no explanatory language; don’t try to make sense 
of this text as you read it, just read the words: 


The garment was included among all of these. So why was it excluded? To 
equate with it, to say to you: Just as a garment is unique, for it has distinct 
marks and it has [owners] claiming it, so, too, anything that has distinct 
marks and has those who claim it, one is obligated to announce. (B.M. 2:5) 


This Mishnah bears no obvious meaning for someone who doesn’t imme- 
diately recognize the scriptural reference — Deuteronomy 22:3 — standing 
behind it. The verse to which it refers declares, “So you shall do to his 
donkey, and so you shall do to his garment, and so you shall do to 
anything your brother has lost, which is lost from him and you have 
found, you may not ignore it.” The Mishnah asks why the garment, which 
is logically included in “anything your brother has lost,” is singled out by 
the verse; it views the verse as taking a form called “perat u-clal,” that is, a 
specific followed by a general rule. Following the rabbinic rule that applies 
in such cases, it sees the specific as defining the limits of what the general 
rule should be understood to include. Clearly, the Mishnah assumes that 
its student will recognize the scriptural reference and be able to recite it 
verbatim. Otherwise, the interpretive operation executed here by the 
Mishnah (in the form of a halakhic midrash) will be a complete puzzle. 
In addition, it assumes that the student is sufficiently “rabbanized” that the 
operational rule will be recognized or at least understandable. Finally, it is 
notable that the verse at hand loses its simple meaning when the interpret- 
ive operation is applied, and the Mishnah assumes that the rabbinic 
student will go along with and even be persuaded by its aggressive 
construal of the scriptural source. Scripture is embedded in this Mishnah, 
but it yields to the authority of the Mishnah’s master, and the student 
must do the same. 

For our second example let us return to the Mishnah from the begin- 
ning of chapter three of Baba Metziah, quoted above (pp. 63-4), dealing 
with the liability borne by someone who agrees to take your property into 
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his possession and guard it. Behind this Mishnah lies Exodus 22:6-12, and 
particularly verses 6 and 9. Those verses make it clear that the nature of 
what one has deposited — whether animals or inanimate objects — will 
determine the level of one’s liability as a bailee. Yet the Mishnah 
here opens by rhetorically and legally combining the two categories of 
bailments, suggesting instead that it is the question of whether a bailee is 
paid or offers his services for free that will determine the level of liability. 
Now, this Mishnah can be understood without its scriptural foundation. 
But, given what we saw in the prior example, it is fair to say that the 
Mishnah assumes scriptural expertise on the part of its students. This 
reality, however, makes the present example that much more striking, 
for this Mishnaic law actually contradicts scripture. Yet this Mishnah 
assumes, once again, that its voice is authoritative and not that of scripture. 
Recalling general observations made earlier, we may now add: even when 
the Mishnah is tied to scripture, it is substantially independent, for it may 
go whatever way it chooses, whatever scripture may have taught. 

In comments on the overall relationship of the Mishnah to scripture, 
Neusner writes, “superficially, the Mishnah is totally indifferent to Scrip- 
ture. That impression, moreover, is reinforced by the traits of the language 
of the Mishnah. .. Formally, redactionally, and linguistically the Mishnah 
stands in splendid isolation from Scripture.”'* But this is only true at the 
superficial level, as Neusner makes clear. At a deeper level, much — though 
far from all — of the Mishnah elaborates categories, and even details, that 
originate in scripture. But this is rarely on scripture’s own terms. On 
the contrary, as Neusner suggests, “the Mishnah brings to its subject a 
conception of the law which is unknown to the earlier document.” + How 
can this be so, given the fact that, for the rabbis, scripture is purportedly 
the ultimate authority? The solution, again, is suggested by Neusner: “all 
of Scripture is authoritative. But only some of Scripture is relevant.”*° 

Needless to say, it is the rabbis behind the Mishnah alone who deter- 
mine what parts of scripture are relevant and what not. It is also they who 
read and interpret scripture, in their own way and as they see fit. This is 
hardly “traditional” in the conventional sense of the word. But whatever its 
actual relationship to scripture, the Mishnah does claim to be rooted in the 
scriptural tradition, particularly to those — its assumed students — who are 
familiar with that tradition. Nevertheless, this rhetoric of tradition should 
be understood as what it truly is — that is, as “mere” rhetoric — for, as 
Neusner astutely and correctly writes, “The Mishnah’s Scriptural literalism 


‘4 Tbid., p. 217. 15 Ibid., p. 175. 16 Thid., p- 223. 
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[where it exists] is a response to the opening of an abyss: a bridge to the 
past... There is nothing traditional in leaping over so long a span of time. 
So the Mishnah’s self-evident literalism. . . is an act of reform... anything 
but traditional... the trivialization of the past (emphasis added).”'” The 
Mishnah stands in aggressive, even “arrogant” relationship to Israel’s sacred 
scripture, but it ignores completely the living tradition of Israel that is, 
historically speaking, the rabbis’ bridge to the past. The Mishnah never 
quotes any of the many Jewish writings of the late Second Temple period 
that is not part of the sacred canon. As a result, it quotes no voice that is 
not, in the understanding of its students, at least four centuries old. 
Nor does it, on more than isolated occasions, explicitly reference “oral” 
traditions or practices from the same period, despite the fact that many 
such traditions surely existed, defining, as they would have, the life of Jews 
in the centuries before the destruction. Add to this the fact that the 
Mishnah resembles none of those earlier documents, and the assertion 
of the Mishnah of its independence — not its traditionalism — will be 
unambiguous. 

With these many observations serving as a foundation, we may now 
proceed to seek an answer to our original question: what is the Mishnah? 
We begin with suggestions that have been made before us, and then go on 
to suggest our own refinements. 

As we said above, the most common understanding of the Mishnah — 
and certainly that of the subsequent tradition — is that it is a law code. In 
light of the fact that the Mishnah was compiled in late second-century 
Roman Palestine, in a setting that was profoundly Roman (= Roman 
provincial) in all respects, it is even worth asking whether it is a kind of 
Roman-Jewish law code, phenomenologically parallel to other Roman 
legal compilations that were taking shape at the time. To be sure, numer- 
ous scholars have sought connections, both generic and specific, between 
contemporary Roman law and the Mishnah, but overall these attempts 
have yielded little beyond scattered parallels in details of the two systems. $ 
What this means is that, however important it is to consider the 
Roman setting in which the Mishnah was born, the Roman legal model 
will not productively serve as a beginning to the answer to our question. 
We must, therefore, ask whether the Mishnah is a new kind of law code — 
a rabbinic one. 


"7 Tbid., p. 171. 
18 See Rosen-Zvi, “Is the Mishnah a Roman Composition?,” pp. 487-489 and 508. 
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On the surface, this characterization makes eminent sense, as the 
Mishnah is a work organized topically that is overwhelmingly characterized 
by rules that define practice and obligation in many realms of Jewish life. 
But whether we can assent to this depends upon what we mean by “code,” 
for the Mishnah also has qualities that make it difficult to view as a code, at 
least as a common one. As we have seen, the Mishnah includes differences 
of opinion. What kind of code includes disputing opinions that make it 
impossible to know how to act? In addition, the Mishnah includes 
significant quantities of law — those pertaining to the Temple — that could 
not have been practiced in its own day. At the same time, it omits 
significant categories of law that a Jew in any day, whether or not the 
Temple is standing, would have to know how to practice. What kind of 
law code includes that which is unnecessary and excludes that which is? 

With respect to the first quality, at least, perhaps the Mishnah provides 
its own answer. Speaking about the inclusion of dissenting opinions, the 
Mishnah (tractate Eduyyot) comments: 


1:4 And why do we mention the words of [both] Shammai and of Hillel for 
naught [since the halakhah follows the opinion of Hillel]? To teach coming 
generations that a person should not stand by his words [and refuse to 
accept the view of his fellow], for the fathers of the world did not stand by 
their words. 

1:5 And why do we mention the words of the individual next to those of 
the many, when the halakhah follows the opinion of the many? Because a 
court may [in the future] agree with the words of the individual and rely 
upon them [to change the halakhah], for one court may not annul the 
opinion of another court until it be greater in wisdom and in number... 

1:6 R. Judah said, “If so, why do we mention the words of the individual 
next to those of the many for naught? So that if a person says, ‘this is what 
I have received [in tradition], the other can say to him, ‘You have heard 
according to the opinion of so-and-so [which, being the opinion of an 
individual against the many, is not accepted].” 


The scenarios discussed here are diverse. In the first teaching, the Mishnah 
asks about a case in which two opinions are recorded, despite the fact that 
one has already been rejected. The Mishnah suggests that the rejected 
opinion is included to model concession: if Shammai (or his followers) 
ultimately accepted the general ruling in favor of Hillel, then later teachers 
and their disciples should also follow the accepted opinion. To be sure, to 
understand this lesson, the student needs to know that Hillel ultimately 
prevailed in most cases, but if this may be assumed, then this explanation 
has a clear logic. Nevertheless, there is a problem with this teaching, in that 
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the phenomenon it explains (recorded disputes of Shammai and Hillel) 
occurs rarely. Are other Mishnaic cases of individual disputing individual 
(or school disputing school) analogous? Perhaps, but only if a program- 
matic ruling favoring the opinion of one is known. This may be true in 
some cases, but it isn’t in others. This explanation leaves us to question 
how and when it is to be applied, and it leaves too many disputes 
unresolved. 

The second teaching — treating the case of an individual who disputes a 
majority — may seem more useful. This phenomenon is explained, in 
Mishnah 5, as being of long-term but not immediate value. The individual 
opinion is included, it claims, because a future court may one day take 
advantage of it to reverse the decided law. For the present, though (and 
until a later court makes an alternative decision), the individual’s opinion 
has no legal weight. If we assume that the Mishnah’s anonymous voice is 
that of the “many,” then this explanation will eliminate our problem in 
many cases, for the individual opinion is found most often in the company 
of just such an unattributed, authoritative voice. 

But this very Mishnah confuses matters when it offers a second 
explanation (in Mishnah 6), proposing that the individual opinion is 
preserved precisely to reject it in practice. Now, on the face of it, this 
explanation may seem to change things little, for whichever explanation 
is accepted, the law will still — for the present, at least — follow the view of 
the many. But we should not ignore the difference of the explanations so 
quickly, for two reasons. Firstly, according to the first explanation, the 
law ultimately remains changeable, while according to the second, it 
doesn’t. Is the Mishnah’s law permanent, then, or just a decision for a 
generation or an era? Secondly, the Mishnah’s offering of a second 
explanation of the phenomenon rhetorically undermines the possibility 
of any decision-making, for we don’t even know how to decide which of 
the explanations for preserving the disputing opinion of an individual is 
right. If the very phenomenon of dispute is subject to dispute, how is a 
decision to be made? 

So the Mishnah doesn’t explain its method in preserving disputes. Nor 
does it explain the other qualities that make it impracticable: its laws for 
that which does not exist, and its lack of laws for that which does. What 
kind of law code does (or does not do) these things? The answer is: few or 
none. For these reasons, many scholars have rejected the notion that the 
Mishnah is a law code, or at least seen the need to modify it. 

One such modification suggests that the Mishnah is a rabbinic curricu- 
lum or “textbook,” one that must be mastered in the course of the training 
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of all rabbinic disciples."? Plausible as this may be, it doesn’t really answer 
the main challenges one faces in interpreting the nature and purpose of the 
Mishnah: why these topics and not those? Why these texts and formula- 
tions and not the ones preserved in the Tosefta? Why this rhetorical 
shaping? Why this relationship to scripture and not another? It is fine to 
refer to the Mishnah as the foundation of rabbinic training, but we must 
still explain why the training took the shape it did. 

Another formulation, in this case offered by one of the last generation’s 
most prominent scholars of rabbinics, Hanoch Albeck, characterizes the 
Mishnah as a “scientific” compilation of the most reliable early rabbinic 
teachings, one that ignores applied halakhah (that is, the compiler’s chosen 
teaching may be reliable but not practicable) or other overarching ideo- 
logical agendas. But this is unlikely for one simple reason: why would a 
pre-“scientific” rabbinic compiler seek to assemble a “scientific” text? 
There were no students for such texts — no one whose interest in rabbinic 
teachings was merely academic. Albeck confuses his world for that of 
the earliest rabbinic generations, and his interpretation, therefore, is hard 
to defend. 

Jacob Neusner, whose voluminous work on the Mishnah we have 
already cited repeatedly above, comes to the conclusion that the 
Mishnah is “a sustained philosophical treatise in the guise of an episodic 
exercise in ad hoc problem solving.”*° The Mishnah’s central philosophical 
quality is, according to Neuser, its insistence that all things find their 
proper categories. Like Aristotle, the Mishnah’s “philosophers” subjected 
the phenomena of everyday reality to scrupulous analysis in order to 
categorize like with like, and distinguish it from unlike.” This interpret- 
ation allows Neusner to solve, to his own satisfaction, the problem of the 
Mishnah’s disputes, for philosophical dialogue is replete with disputes, and 
the disputes test and challenge the principles that are the philosophers’ 
primary focus. So, in the case of the Mishnah, “nearly all disputes ... 
derive from bringing diverse legal principles into juxtaposition and con- 
flict. So we may say that the Mishnah as a whole is an exercise in the 
application to a given case, through practical and applied reason, of several 
distinct principles of law... a protracted inquiry into the intersection of 
principles.”** 


19 See Goldberg, “The Mishna — A Study Book of Halachah,” pp. 211-251, with a brief statement of 
his thesis on pp. 213-214. 

*° Neusner, Judaism: The Evidence of the Mishnah, p. 261. 

** Neusner, Judaism as Philosophy, p. x. > The Evidence of the Mishnah, p. 257. 
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In Neusner’s analysis, crucial to determining the operative categories in 
the Mishnah is the will of humans, which can affect, among other things, 
whether something is pure or impure, or whether a person is liable or 
exempt. The Mishnah’s philosophical message, therefore, “is that man is at 
the center of creation, the head of all creatures on earth ... The will of man, 
expressed through the deed of man, is the active power in the world.”*? In a 
slightly different formulation: “The principal message of the Mishnah is that 
the will of man affects the material reality of the world and governs the 
working of those forces... which express and effect the sanctification of 
creation and of Israel alike.”** Needless to say, philosophy privileges human 
reason, while religion traditionally privileges revelation. By empowering 
human will, therefore, the Mishnah is asserting its philosophical quality. 

As true as these claims may be, it is also true that no philosopher, of the 
Mishnah’s day or our own, will have viewed the Mishnah as philosophy, 
though he might have admitted that is has certain philosophical qualities 
or elements. It engages neither the philosophical traditions of its own day 
nor of earlier centuries, and nothing in its formulation — beyond its 
categorical list-making — resembles philosophical writing of any time. 
For these reasons, this very original suggestion of Neusner was met with 
criticism or dismissal, and despite Neusner’s modification of his original 
claims — admitting that “(Judaism as Philosophy, p. x) it would be wrong to 
claim that the Mishnah is a philosophical work in the ways in which other 
writings of its time and place are properly regarded as philosophical 
works” — it is difficult to assent to his characterization as capturing the 
essence of the Mishnah, even if it captures something important.** 

It is worth stepping back, then, and reviewing the Mishnah’s main 
qualities and characteristics, at which point we may draw upon the 
strengths of earlier interpretations to arrive at a conclusion of our own. 
The Mishnah is, by appearance, a halakhic code or compendium, one 
which covers many but not all areas of halakhah that are in force when 
Israel dwells on her land with her Temple standing and the sacrificial 
service operating. Many of these areas are impracticable in the Mishnah’s 
own day, and some areas of law that have relevance even in the post- 
destruction world are ignored by the Mishnah. In balance, the Mishnah 
concerns itself with the concerns of the priestly cult as much as with 
anything else, though, strikingly, it says little about laws regulating priests 
as such.” 


2 Ibid., p. 270. “4 Tbid., p. 271. 25 Neusner, Judaism as Philosophy, p. x. 
26 See Neusner, Judaism: The Evidence of the Mishnah, pp. 204-205. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 17:30:10, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.004 


What Is the Mishnah? 77 


In form and language, the Mishnah is unprecedented. Its language is 
overwhelmingly Hebrew, but not a biblical Hebrew. Its Hebrew is the 
language of sages, in a world in which Jews speak either Aramaic or Greek. 
Something like Mishnaic Hebrew may have been used by some for written 
communication, but it is only other roughly contemporary rabbinic 
writings that take this language as their own in extended formulations. 
Overall, it is fair to say that the Mishnah’s forms of expression recreate no 
known precedent. 

The Mishnah’s formulation is patterned and repetitious, suggesting that 
it is meant to be memorized and recited by rabbinic disciples. Those who 
are devoted to the enterprise of memorization may accomplish this “mech- 
anically,” but they will not understand what they recite unless they devote 
still more time to their discipleship, for comprehension of the Mishnah 
requires both extensive prior knowledge and a nimble, active mind. In the 
former category lies, for example, implied biblical foundations, without 
which many of the Mishnah’s references would be meaningless. The latter 
quality is demanded of the student before he can fill in what the Mishnah 
leaves unsaid, which is true of virtually every paragraph of the Mishnah’s 
law. So the Mishnah’s student is already an advanced disciple;*” as the 
rabbis themselves admit, only one of ten students who enter to study 
scripture will succeed, and only one in ten of those who then go on to 
study Mishnah will succeed in his task (see midrash Leviticus Rabbah 1,2). 

Out of recognition of these qualities and characteristics, most scholars 
today would admit that the Mishnah’s creators were not so much conser- 
vators of a tradition as they were innovators, and arguably radical ones.”* 
The Mishnah expresses their innovative, even radical vision, against a 
background that, any reasonable person would agree, demanded an 
innovative, even radical response. The Temple and its service, which had 
been at the center of Israel’s relationship with God from the very begin- 
ning, were gone, brutally and irreversibly so, at least for the foreseeable 
future, and the hope of restoration had been smashed with the defeat of 
Jewish forces under Bar Kokhba. The rabbis, therefore, had to create a 
system that supported an ongoing relationship with the God of Torah, and 
that system could not be one that relied on the hope of speedy recovery. 


*7 In Neusner’s formulation (p. 242), “the Mishnah demands commentary. It takes for granted that 
the audience is capable of exegesis and proposes to undertake the work. The Mishnah commands a 
sophisticated and engaged sociointellectual context. . .” 

Exemplary of this recognition is Shaye Cohen, “The Judean Legal Tradition,” who writes (p. 140) 
“the mishnaic sages were no conservators as much as they were innovators; mishnaic Judaism is a 
new and distinctive kind of Judaism.” 


co 


2 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 17:30:10, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/978110861 1411.004 


78 A History of the Talmud 


To succeed, they had to formulate a new, patient hope, and a new way of 
life for Jews in a radically transformed world. 

In an earlier effort to characterize what the Mishnah sought to accom- 
plish, I wrote as follows: 


Perhaps, then, the Mishnah represents the early rabbinic vision of a 
restored, Torah-perfected, “messianic” world. To be sure, this picture 
would be an incomplete vision; hence the crucial omissions. However, a 
vision makes its priorities clear. The Temple and its cult are central to this 
world. Israel lives on its own land and Jews are their own masters. Humans 
are humans, and neighbor-to-neighbor transgressions must therefore be 
adjudicated. However, they are adjudicated according to the law of the 
Torah as elaborated by the Sages. This might rightly be termed a “messi- 
anic” world because, in the Mishnah’s vision, the anointed King rules in 
Israel and the anointed High Priest presides in the Temple. This world is 
imperfect, but, as the early Talmudic sage, Samuel, teaches... “there is no 
difference between this world and the days of the Messiah except for 
[Israel’s] enslavement to the exile/[foreign] kingdoms” (BT Sanhedrin 91b 
and parallels).*? 


I stand by this interpretation, at least in its major contours, but I now see 
that it is necessary to add to my prior claims. The key to a religious 
message in a context characterized by loss (the destruction of the Temple, 
the losses to Rome) is hope. Religion that doesn’t offer hope, whether 
“salvation” or some other source of comforting expectation, stands little 
chance of succeeding. The success of the Mishnah and the tradition to 
which it gave birth means that we must seek to understand it as the source 
of such hope. In the case of the Mishnah, how does this work? 

This focus on hope would explain the logic of the “messianic” quality of 
the Mishnah’s vision, just spelled out. If one has a vision of what the restored, 
more perfect world will look like — a vision that the Mishnah offers, often in 
the minutest detail — then one may retain a hope for that better future. This 
explains the hope of messianic redemption or salvation in multiple religious 
traditions, and it does so in the case of the Mishnah as well.’° 

But the Mishnah’s vision is not only “messianic” (at least not in the 
common sense of the word), even if this is a part of what it offers. Large 
parts of the Mishnah’s program cannot be realized until the Temple is 


2 Kraemer, “The Mishnah,” p. 313. 

3° Neusner’s description of the Mishnah’s “messianic” vision is this: “The evidence of the Mishnah 
points to a Judaism defiant of the human condition of Israel, triumphant over the circumstance of 
subjugation and humiliation, thus surpassing all reality” (Judaism: The Evidence of the Mishnah, 
p- 283). 
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rebuilt, the throne of Israel restored, and so forth. But large parts of its 
program can be realized in the here and now. Jews can pray and recite 
blessings, observe the holidays, marry and divorce halakhically, and adjudi- 
cate disputes according to rabbinic law, all while the Temple is still in ruin 
and without the sovereignty afforded by a Jewish kingdom. So, the 
Mishnah offers, the world in which Jews live is already partially “messi- 
anic” (if that is the term we use for the Mishnah’s system); or, to express 
this another way, the world is not nearly as imperfect as a cursory 
evaluation may suggest. Either way, the Mishnah sees the world after 
destruction and defeat as a world on the path to restoration — a restoration 
with Torah at its center. If partial realization of a Torah-perfect world bears 
the promise of a full realization, as I claim it does, then the world the 
Mishnah describes undeniably serves as the foundation of hope for those 
who already live, in part, in the Mishnah’s world. 

The Mishnah also undeniably offers a world of order. This is crucial 
because the best answer to chaos is order. Order restores balance, offers 
comfort, supports hope. If the destruction and defeats of the first and 
second centuries yielded a world in chaos, then the answer of any Jewish 
visionary had to be, among other things, an assertion of order. Whether 
such order is “messianic” is beside the point. What matters is that order 
restores equilibrium, and therefore offers comfort and hope, not only in 
the future but also — and perhaps especially — at this very moment. So the 
same argument — that the world is not as imperfect, as chaotic, as we might 
have thought — is made by the Mishnah through its assertion of order. 
I would call this a taste of the “messianic” in the here and now. Even 
without the term, the reality is the same. 

Another source of comfort for students of the Mishnah is its rhetoric of 
tradition. The Mishnah’s roots, terms, and institutions are often — though 
far from always — found in the Torah. Its description of the law that is 
(that is, the Mishnah’s formulation of the law) admits nothing about the 
law that was; with the rarest of exceptions, it does not grant that the law of 
the Torah may be different from the law as articulated in the Mishnah, 
let alone that matters affected by the law may have changed over the course 
of time. And even laws that have little or no foundation in the Torah are 
expressed in the same language, as though they always were the way they 
are now (again, with the rarest exception).*’ Against a background of 
disruption — truly an “earthquake” in the history of Israel — the assertion 


>* On the Mishnah’s relationship with history and change, see Neusner, Judaism: The Evidence, 
p. 235. 
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that the tradition holds, that the world remains as it was, is a powerful 
retort to those who would panic, and a source of comfort to those who 
would despair.** 

At the same time, “insiders” (= advanced rabbinic disciples) would have 
appreciated that the Mishnah is, in many respects, far from traditional. On 
the contrary, as we have seen, it is bold and even, in ways, radical. It speaks 
in its own voice, asserting its authority even with respect to scripture. It 
ignores the centuries-worth of post-biblical Jewish traditions that were 
formulated before it. It sets out its own system, one with no precedent. 
It innovates again and again, describing practices that have no source 
beyond the rabbis themselves. Facing a world that was in significant 
respects radically new, the Mishnah offers bold guidance, vision, and 
leadership. This boldness may have provoked anxiety in those who were 
not part of the rabbinic estate (if they were to know of the Mishnah and 
related works at all), but for those within it, it would have said, “we are in 
control and we know what we are doing.” Such strength would also have 
been a source of comfort and hope for those who were “in on the secret.” 

If we expand the range of our vision to rabbinic teachings and docu- 
ments that came to expression alongside the Mishnah, our characterization 
of the Mishnah’s (now, “the rabbinic”) response to its world will not much 
change. Putting aside debates about the chronology of these supplemen- 
tary traditions, and assuming that “Tannaitic ” teachings actually reflect 
the Mishaic period, we will still arrive at similar conclusions. The Tosefta 
follows the form and content of the Mishnah, expressing itself in the same 
voice, with the same relationship to earlier tradition. The form and 
approach of the Tannaitic midrashim is different — they orient around 
scripture, from Exodus through Deuteronomy, and they represent 
themselves as “interpreting” the biblical text. So, on the one hand, the 
independence of the rabbinic voice instantiated in the Mishnah and 
Tosefta is not repeated in these other texts. On the other hand, their 


32 Tshay Rosen-Zvi (see n. 18) offers a suggestive alternative interpretation that accounts for many of 
the Mishnaic characteristics that my interpretation here seeks to explain. For Rosen-Zvi, “the 
Mishnah has an imperial consciousness,” being a text that “offers a complete alternative to Rome.” 
He goes on: “[the Mishnah] offers an entire world to inhabit. It is a profound alternative to the 
Roman world, which encompasses metaphysics, religion, culture, and politics” (p. 496). Later 
(p. 505) he suggests a term that might characterize the Mishnah as a whole: the Mishnah is an 
expression of “halakhic anti-imperialism,” an act of rabbinic resistance against the current order. 

Accounting, as it does, for many of the same Mishnaic phenomena that I seek to explain, I see 
this as a good supplement — with an alternative emphasis, to be sure — to what I am suggesting. In 
light of the fact that the alternative world the Mishnah creates is a world that most decisively does 
not exist at the time of the document’s formulation, I think it better to emphasize the religious 
quality of the Mishnah’s work, and particularly its “messianic” suggestiveness. 
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primary voice is still that of the rabbis, they read the biblical text aggres- 
sively and according to their own rules, and they do so in the service of 
justifying their own laws, that is, the halakhah as they understand it. With 
different balance, the rhetoric of these midrashim is still a rhetoric of 
tradition masking a bold vision for the way forward. 

This is the Mishnah on its own terms — the tannaim on theirs — in their 
own period, in response to their own conditions. This is the Mishnah that 
would become the focus and foundation of the rabbinic traditions that 
would develop over the course of the following centuries. Rabbinic masters 
and their disciples would use the Mishnah as a source and springboard 
for their own teachings and conclusions, yielding a growing, changing 
tradition over the course of the next several centuries. On the basis of these 
two bodies of Mishnah-focused, post-Mishnaic teachings, two rabbinic 
communities — one in Palestine and one in Babylonia — would create two 
Talmuds: the Yerushalmi and the Bavli. In the following chapters, we will 
examine the development and meaning of each in turn. 
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CHAPTER S 


The Reception of the Mishnah 


The Mishnah is, as we have seen, comprised of teachings of Palestinian 
rabbis from the late first and second centuries. But the Mishnah is not 
merely a compilation of those teachings, preserving for reference what the 
early rabbinic masters taught. Rather, as the evidence clearly shows, the 
Mishnah is a careful selection of the teachings of those sages, and many 
more of their teachings, not included in the Mishnah, survive, preserved in 
other rabbinic compilations. Compilations of Tannaitic teachings alone 
include the Tosefta and the halakhic midrashim (including two works 
called Mekhilta on Exodus, the Sifra or Torat Cohanim on Leviticus, and 
several works taking the name Séf7i on Numbers and Deuteronomy). 
Furthermore, however substantial these compilations are, they contain 
only a portion of Tannaitic teachings that survive. Many more such 
teachings, quoted in longer discourses, survive in the two Talmuds. Given 
the survival of these traditions, it is essential that we ask how the Mishnah 
became the canonical early rabbinic work, one that, over the long term, has 
no real competition. To what degree was it, in fact, accepted as canonical, 
both in the immediate aftermath of its promulgation and over the course 
of the next couple of centuries? And to what degree did the supplementary 
and even contrary teachings of earlier rabbis gain traction in the burgeon- 
ing rabbinic communities of the Galilee and Babylonia? 

As we approach these questions, we must be cautious, for as just now 
articulated, they make an assumption that may be unjustified. To ask 
when and how the Mishnah became canonical assumes that there was a 
relatively fixed, “final” Mishnah in the first place. As we have seen in prior 
chapters, according to the traditional history of these texts, that “final” 
Mishnah was produced and promulgated by R. Judah the Patriarch and his 
immediate colleagues and disciples in the early third century CE. 
According to this same history, R. Judah had the authority to publish an 
authoritative text, and the Mishnah was accepted as such (though there 
may also have been resistance to it; see below) from the very beginning. 


82 
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But recent scholars have, for reasons we shall explore, questioned this 
picture, wondering whether the Mishnah may actually have come to be 
fixed and canonical only over time, as a product of its study by subsequent 
generations of rabbinic sages, called Amoraim. 

Much is at stake in this question. If, for example, we accept the notion 
that there was a fixed, published Mishnah, then how do we understand the 
abundant extra-Mishnaic materials that were also studied in rabbinic 
circles? Some who accept the view that the Mishnah was published by 
R. Judah as a finished, authoritative whole view the surviving extra- 
Mishnaic material as evidence of a kind of resistance to the Mishnah on 
the part of some early Amoraim. David Halivni’s characterization of the 
state of affairs, as he understands it, is expressed definitively: “There was 
opposition to R. Judah’s Mishnah at the time of its appearance, and what 
is even more startling, the later Amoraim politely sidetracked many a 
decision made by R. Judah in his Mishnah, so much so that one may 
genuinely doubt whether R. Judah’s Mishnah ever exercised binding 
authority... The very existence of the Tosefta is testimony to the oppos- 
ition to R. Judah’s Mishnah.”* These comments assume that there was a 
Mishnah to oppose, and that this was true at the very earliest stage. 

But what if the Mishnah did not emerge fixed from the “school” of 
R. Judah? What if it continued to take shape, and to gain authority, over 
the course of another generation or so? What if surviving Tannaitic 
teachings related to but not identical to the surviving Mishnah represent 
alternative performances of a common oral rabbinic tradition? These 
possibilities will surely change the way we formulate the story of the 
Mishnah’s production and reception, and, given the current state of 
scholarship, there is no way to avoid them. 


On the Orality of Rabbinic Tradition 


All these questions, and the answers we might provide, are wrapped up in 
questions relating to the orality of rabbinic teachings. In recent years, 
numerous scholars have explored the possible implications of the orality 
of rabbinic tradition. Oral preservation and transmission is more fluid than 
writing. If rabbinic teachings were oral, then how do the recorded trad- 
itions we preserve relate to early expressions from which they developed? 
Does a teaching attributed to a third-century sage better reflect the opinion 
of that sage, or did series of changes transform the teaching to such an 


" Halivni, “The Reception Accorded to Rabbi Judah’s Mishnah,” pp. 205-206. 
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extent that the preserved version can only be taken to reflect the opinion 
of its last repeater, if that? If the tradition was consciously, and even 
ideologically oral, then how does it compare with other oral traditions, 
which are known to support diverse performances of model “texts,” often 
without concern for enhancements, changes, and the like? Did rabbinic 
tradition strive for fixity, or do diverse but related versions give voice to 
the common impulse of oral cultures? Further, in recognition of the fact 
that what was once oral is now written, how did writing the tradition 
change it, particularly since oral performance is, by its very nature, fluid, 
and the “reader” = audience of the oral teaching reliant on short-term 
memory and performative repetition, while written documents are more 
fixed and their readers may review what is inscribed on the page at will, 
again and again? 

These are only some of the questions with which scholars of these texts 
struggle today. All of them must be addressed before one can speak 
responsibly about the development of rabbinic texts and traditions. 

Self-evidently, the questions we are asking here were relevant in earlier 
chapters on the Mishnah as well. So why did we wait until here before 
considering them more fully? The answer is that the Talmudim are very 
different texts from the Mishnah, making the questions of orality more 
urgent, more complicated, and less easily overlooked than in the case of 
the Mishnah. The Mishnah is a relatively unitary text, speaking in a 
relatively uniform voice (with rare exceptions) throughout the entire 
document. It quotes in abundance from only three or four generations 
of tannaim, covering a period from the latter part of the first century to 
the late second century. There is hardly a “history” in this record, 
particularly since the voices of all of these generations are essentially 
identical in the Mishnah’s record. By contrast, the Talmudim quote sages 
who taught over the course of at least two full centuries, and, in the case 
of the Babylonian Talmud (the Bavli), over the course of three — and that 
is only accounting for the named sages quoted in their pages. Unlike the 
Mishnah, the Talmudim preserve comments in two languages — Hebrew 
and Aramaic — and in multiple voices. Particularly confounding, the 
Talmudim — and particularly the Bavli — both express themselves, in 
the final analysis, in an unattributed framing voice, in Aramaic. This 
voice quotes what are identified as earlier teachings, followed by later 
interpretations and analysis, along with disputes and arguments, both 
attributed and unattributed. In other words, the Talmudim claim a long 
history. But to what degree can that “history” be relied upon? It is these 
features and characteristics that make the methodological questions 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 15:31:50, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.005 


The Reception of the Mishnah 85 


emerging from the possibly oral nature of the traditions and the society 
that produced them particularly urgent. Still, it is important to empha- 
size that what we learn here we may rightly be extended, retrospectively, 
to the texts and traditions we examined in earlier chapters. 

The question of whether the tradition of the rabbis, which they ultim- 
ately call “Oral Torah,” was in fact exclusively oral has been addressed over 
and over again in modern scholarship. For a long period, the most influen- 
tial opinion on the matter was that of Saul Lieberman, who provided 
evidence to support the notion that while official records of rabbinic 
teachings were oral, rabbis and their disciples nevertheless kept private 
records in written form.* More recently, a powerful argument on behalf of 
the actual orality of Oral Torah has been offered by Yaakov Sussman.’ By 
virtue of Sussman’s acknowledged erudition, this piece has been extremely 
influential, and it has frequently been cited to support the stated conclu- 
sion (that is, that the Oral Torah was literally oral, with no written record 
until the Middle Ages), often with no discussion — as if to say “the 
authority has spoken, the question is closed.” 

Sussman begins his argument by asserting that because rabbinic litera- 
ture claims of itself that it was oral, the burden of proof is on those who 
would want to claim otherwise.* Unless evidence can be found for 
written records, he declares, we must assume that rabbinic Torah was 
exclusively oral.’ He reviews at length and in detail evidence of writing 
that has been brought by others, sometimes offering convincing argu- 
ments rejecting their proofs. He does recognize that there are specific 
exceptional cases; the Bavli, for example, speaks of written books of 
rabbinic lore (aggadah; see b. Gittin 60a), and Sussman accepts this 
report.’ But he also accepts at face value the claim of the same Talmudic 
text: “that which is Oral, you are not permitted to write it” (b. Gittin 
6ob), and he asserts that the report of the aggadic exception should be 
taken as evidence that if there were written books, they were “always 
mentioned.”*® 


See the chapter titled “On the publication of the Mishnah” in Hellenism in Jewish Palestine. 
Sussman, “Torah she’be al pe.” * Ibid., p. 237 

Sussman (ibid., pp. 296-299 and 320-321) extends his claim for the lack of written books to the 
Geonic period — the post-Talmudic period when Jews lived mostly under Muslim domination. In 
the late eighth or early ninth century, he notes, we find our first testimony of written halakhah, by 
Pirkoi ben Baboi. In the latter half of the ninth century, R. Natronai Gaon reports that “the [written] 
Talmud is found by everyone.” By the end of the Geonic period, in his judgment, study from 
written copies was the norm (see pp. 325—326). 


See ibid., pp. 219-223. 7 Ibid., p. 293. 8 Ibid., p. 294. 
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Sussman’s case for the virtually exclusive orality of the rabbis’ Oral 
Torah is problematic in several respects. To begin with, from the very 
beginning he assumes the literalness of the semantic distinction between 
“written” and “oral” Torah, and therefore assumes his answer before asking 
what he believes is the only reasonable question: when was the oral finally 
written? He doesn’t seriously engage the possibility that “written” and 
“oral” describe not so much the actual form of each tradition as the form in 
which it was authoritatively performed (by oral recitation of memorized 
teachings or declamation from written scrolls), as other scholars have 
reasonably suggested.” As a consequence, he accepts the literal word of 
the prohibition on writing the Oral Torah, despite the fact that the very 
text that quotes this prohibition offers evidence to contradict it by making 
reference to written books of aggadah. Further, he asserts that written 
books were always mentioned without a shred of evidence to support this; 
it is equally possible that written records of halakhah were not admitted in 
the record (but see Lieberman) because they were unauthorized, not 
because they didn’t exist. 

Overall, Sussman’s argument is, despite its abundant detail, surprisingly 
unnuanced, and other treatments of the question, particularly those that 
engage the field of orality studies more deeply, have more to contribute to 
our understanding of the nature of the rabbinic materials and the chal- 
lenges with using them as historical data. To begin with, there is at least 
one important study — that of Shlomo Naeh on the midrash halakhah on 
the book of Leviticus (the Sifra or Torat Kohanim)'® — that makes a 
powerful argument for the writtenness of its early rabbinic subject. Naeh 
seeks to understand an anomaly characterizing this difficult to cite book, 
that is, that it is divided according to two completely different systems, one 
of which divides the book into nine “megillor” (scrolls) of roughly uniform 
size. Notably, these megillot-divisions have nothing to do with the content 
of the midrash. What is behind the system of division, then? Naeh 
proposes an answer that is almost too obvious: the megillot were actually 
written scrolls, and the convention of this division of the midrash was very 
early. In fact, Nach suggests, there is a possible mention of these nine scrolls 
already in the Talmud,"* and his reading of the evidence is that those 
scrolls are the same as those of the Sifra as we preserve it. This would mean 


> See Jaffee, Torah in the Mouth, p. 69, for a simple statement of this proposition. 

1° Naeh, Shlomo. “The Structure and Division of ‘Torat Kohanim (A): Scrolls” Tarbiz 66 (4), 1997: 
483-515. 

= B. Kiddushin 33a; see p. 502 and p. 486, n. 13. 
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that the midrash was already written in front of the amoraim. Of course, 
he adds, the title of the midrash — Sifra = book — may also be evidence for 
the same conclusion. ** 

Consideration of the larger cultural-literary setting in which rabbinic 
Judaism and its documents took shape, along with our recognition of the 
fact that the rabbis participated in this setting, with its practices and its 
values, also require us to think about the rabbis’ orality in a way that 
dissents from the “all oral” scenario. Roman scholarly practices encour- 
aged the memorization and oral performance of texts to be learned and 
transmitted, even if they were written. Oral performance produced 
diverse versions, no one of which was deemed the “correct” or “official” 
version. As Martin Jaffee explains, “The written record of a text was itself 
a version, whose literary purpose was fulfilled in the oral variations played 
upon it by the orator. In other words, the variations of the text are not 
the result of erroneous transmission; rather, they are the intentional 
result of mastering a fixed written version for the purpose of communi- 
cating its meaning in diverse performative settings.”’’ This model, 
ubiquitous as it was, also has obvious parallels with rabbinic orality, 
and it invites us to view diverse versions of related rabbinic teachings 
in a new light. Those versions — say, related but different versions of a 
teaching in the Mishnah and the Tosefta — may be seen as records of 
different oral performances of the “same” tradition; indeed, these related 
but different versions offer support of the conclusion that rabbinic orality 
and Roman orality were very similar. If in this respect the two traditions 
bore resemblance, the same would be true with respect to the presence of 
written versions of the same teachings. Indeed, Jaffee concludes that “the 
existence of an exclusively oral Tannaitic literary tradition is neither 
likely in light of parallel Greco-Roman educational settings, nor neces- 
sary in order to explain the presence of multiple versions of Tannaitic 
textual tradition.”’* Alyssa Gray takes this one step further, writing, 
“even a culture which typically used and even ideologically valorized 
orality, such as the rabbinic culture of Palestine in late antiquity, need 
not have exclusively relied on orality in the generation and presentation 
of its literature.”"’ If this is the foundation for our understanding of 
rabbinic “Oral Torah,” then the dichotomous approach of Sussman and 


™ Ibid., p. 504. For other evidence that rabbinic teachings were sometimes written, see Naeh, p. 512 
ff. and Jaffee, “The Oral-Cultural Context,” p. 50. 

1 “The Oral-Cultural Context,” p. 36. 

14 Ibid., p. 44. See also Jaffee, Torah in the Mouth, p. 128. 1 Gray, A Talmud in Exile, p. 228. 
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others loses some of its sense, and the ways we understand the “literature” 
must shift accordingly. "$ 

For example, as we have already suggested, the questions we ask about 
the relationship of related but variant texts will change. No longer does it 
make sense, at least not in many cases, to ask which text is “original” and 
which develops from which. On the contrary, it will generally be more 
reasonable to view variants as different performances of the “same” trad- 
ition. This also means that we should not seek out the “original” text from 
which both versions emerged, because, in an oral setting of the type just 
described, there is no such “original,” if by “original” we mean a first, 
authoritative version. Returning to Jaffee for an explanation: “As is true of 
many types of orally transmitted literature, the ‘original’ text did not mean 
the ‘first’ version that came from the mouth or pen of the author. In 
functional terms, the ‘original’ text meant the version whose words reached 
an audience at a given performative reading.”"” If there was no original 
text, then there was also no single “correct” text, as each text/version was 
linked to the conditions of performance in a particular setting."* 

What this means is that, while there were, in all probability, written 
records of rabbinic teachings, those written versions were in no way 
privileged. On the contrary, they were no more than “just” another 
version. “Official” = authorized versions were oral, but there was rarely a 
single such version, as multiple versions were authorized by the process and 
its assumptions. At the same time, at least as far as the Mishnah is 
concerned, a more-or-less singular version did emerge at some point 
(to be discussed below), and this version, though an expression of an 
oral culture, was entirely “literate” and even “literary” — to borrow the 
characterization offered by Jaffee. 

In light of all of this, we shall have to exercise extreme caution when we 
examine and draw conclusions from rabbinic texts — whether the Mishnah, 
the Talmudim, or others — for all were oral (and even written records of 
them were effectively “oral”) and all were therefore subject to the dynamics 


16 Indeed, conceiving of the Oral Torah-Written Torah dichotomy posited in Rabbinic literature in 
literal terms is, in light of the cultural context, naive. Jaffee’s characterization of the Roman 
rhetorical context (“The Oral-Cultural Context,” p. 36) is crucial: “memorization of a written 
text was compatible with, and indeed encouraged, the existence of the same text in a variety of orally 
presented versions. The written record of a text was itself a version, whose literary purpose was 
fulfilled in the oral variations played upon it by the orator.” At the same time, as Jaffee writes 
elsewhere (Torah in the Mouth, p. 124), the orality of the Mishnah “is thoroughly ‘literate’ and, 
indeed, ‘literary.”” In light of all of this, we must reject the literalized oral-written dichotomy that 
has animated so much of the scholarly discussion until recently. 


17 Torah in the Mouth, p. 18. 18 Ibid., p- 19. 
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of oral preservation and transmission. As we can never know the relation- 
ship between a recorded version of a teaching and the “original” — indeed, 
particularly if we recognize that there was no such original — we shall never 
be able to say, with any degree of confidence, that Rabbi X who lived in 
generation Y said or believed this or that. This would be true even if we 
had in our hands the “original” Mishnah or Talmud; how much more 
must this be true given our distance from any such posited original. Oral 
teachings change inevitably, and often with no awareness on the part of the 
repeater. Written records will also inevitably be copied with changes and 
errors, again sometimes without the awareness of the scribe. The earliest 
surviving recorded fragments of rabbinic texts are no earlier than the 
seventh century’” — probably centuries and at least generations later than 
the “completion” of the Talmud, not to mention the Mishnah. Further, 
generations passed from the earliest rabbinic teachers to the record of their 
words in the Talmud. How much and in what ways did traditions change 
over the course of those passing generations? Again, as we can never know 
the answer to this question with any security, we can never be sure we 
preserve something of genuine historical value, that is, something that 
testifies to the opinion of the sage to whom a teaching is attributed or to 
his generation. 


The Reception of the Mishnah and Early Amoraic Teachings 


We these cautions in mind, we may now return to the question of the 
promulgation and reception of the Mishnah itself. As we suggested at the 
beginning of this chapter, consideration of the orality of rabbinic tradition 
must affect profoundly the way we approach the question of the reception 
of the Mishnah. In the traditional or more conventional view, according to 
which Rabbi Judah the Patriarch “published” the Mishnah in the early 
third century — a view that emphasizes the will and authority of the 
Mishnah’s “editor” or “redactor” — the Mishnah existed at that time more 
or less as we have preserved it, and the question of reception is a question 
of how the first generation or so of post-Mishnaic sages, known as 
Amoraim, related to the finished text: Did they accept its authority? Did 
they accept it only by the side of the other Tannaitic teachings? Did they 
seek consciously to challenge its authority? David Halivni, for example, 
whose work we cited earlier, accepts the notion that the Mishnah 
was published as an essentially finished work, and sees the abundance of 


"9 Jaffee, “The Oral-Cultural Context,” p. 30. 
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extra-Mishnaic preserved in the Talmudim and other surviving Tannaitic 
compilations as evidence of resistance to the Mishnah’s authority. 

The alternative, in light of our insights into the dynamics of oral culture, 
is that the Mishnah was shaped and rendered authoritative precisely 
through its reception; that is to say, it was the attention of the early 
generations of Amoraim that created the Mishnah more or less as we know 
it and gave it the authority — a compromised authority, as it was not 
necessarily privileged above other Tannaitic teachings — that later gener- 
ations of students recognize it as having. This is the view championed by 
Elizabeth Shanks Alexander, in her Transmitting Mishnah: The Shaping 
Influence of Oral Tradition. In her view, the Mishnah was both a script and 
a performance, the substance of which was meant to be memorized and 
performed — often with elaboration or other modifications typical of 
oral performance — by rabbinic disciples or tannaim. The Mishnah may 
have been one of several performances (another may be preserved in the 
Tosefta, for example) that would, to begin with, not necessarily have had 
any greater authority than the alternatives. Being a performance, it also 
would not have had a single, authoritative version.*° 

But early on, first in Palestine and then in Babylonia, rabbinic disciples 
began to understand the Mishnah as “the product of a deliberate and 
intentional compositional process.”** In a process Shanks Alexander calls 
“The Scripturalization of Mishnah,”** the sages began to examine the 
precise formulation of the Mishnah and ask about the legal significance 
of each and every word. In effect, they treated the Mishnah as though it 
were a kind of revealed scripture, and by virtue of the interpretive process 
that ensued, the Mishnah’s language essentially froze in place, reflecting 
the interpretive assumptions that the rabbinic interpreters were making. 
Of course, by interpreting the Mishnah as though it were scripture, the 
rabbis gave it an authority that was scriptural. By the time the Babylonian 
Talmud achieved its full methodological flowering, this transformation 
from fluid oral performance to fixed (if perhaps still oral) scripture had 
been secured. *? 

In one sense, this picture suggests nothing more than what is commonly 
recognized: that whatever the intention of an author, it is the audience that 
determines whether a work will be canonical (think: Shakespeare, whose 


*° See also Jaffee, Torah in the Mouth, pp. 101-102. 
*" Shanks Alexander, Transmitting Mishnah, pp. 80-81, emphasis in original. 
22 Ibid., p. 77 and following. 23 See her comments in ibid., pp. 90 and 104. 
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path to canonical status was long and circuitous,** or the Beatles, who 
would have been nothing without the enthusiastic reception of their 
ecstatic fans). But it also insists we recognize that, as Shanks Alexander 
expresses so clearly, “those who pass on texts play an active role in 
constructing what they transmit.”*? By shifting our attention away from 
“publication” to “reception,” we come to appreciate the dynamic process 
by which mishnah became The Mishnah. 

In the end, this orality-based perspective on the reception of the 
Mishnah changes the history of the Mishnah, and of the Talmudic sages 
(the Amoraim) who became its students and sponsors, relatively little. 
Chronologically, the difference cannot have amounted to more than 
two-three generations: either the Mishnah was published in its more or 
less final form in Palestine in ca. 200, or it was shaped by the rabbinic sages 
in Palestine and Babylonia who focused on it, commented upon it, 
supplemented it, and thus granted it authority, by no later than the late 
third century. In the context of a broad historical consideration, such a 
difference is barely a difference at all. Based upon unambiguous evidence 
preserved in both Talmudim, all would agree that the structure and 
substance of the Mishnah organized subsequent rabbinic learning at a 
relatively early stage. All would agree that it was “authoritative” in the 
sense that its voice was central to the rabbinic enterprise and could not be 
ignored. But all would also agree that its authority did not give it the final 
voice. Other Tannaitic teachings and even collections were also the subject 
of rabbinic deliberation, and these teachings might in the end have been 
preferred by post-Mishnaic sages; the halakhah in any given case did not 
necessarily follow the Mishnah. In addition, the halakhic teachings of 
Amoraim often bore precisely the same form as mishnaic and related 
teachings — suggesting that they aspired to similar authority — and such 
teachings also became the focus of study by subsequent generations of 
Amoraim. In theory, Amoraim were not permitted to contradict Tannaitic 
opinions — at least not in the absence of other Tannaitic teachings to 
support them — but interpretation can be very clever, and apparent 
contradictions can quickly be made to disappear. 

Indeed, interpretation was also a major part of the Amoraic enterprise, 
and the focus of Amoraic interpretation was often — though far from 
always — the Mishnah (and related Tannaitic literature). But as we just 
suggested, interpretation can range from the modest to the aggressive — it 
can gloss the meaning of words or it can change a law by narrowing its 


*4 See Taylor, Reinventing Shakespeare . 25 Ibid., p. 220. 
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application to very specific circumstances. The Amoraim often engaged in 
interpretation of the latter sort, and this means that, from the perspective 
of an objective observer, while Amoraic interpretation respected and 
supported the authority of the Mishnah, on the one hand, it challenged 
or even undermined that authority on the other. 

With these methodological and historical observations as our 
foundation, we may proceed to describe the growth of the post-Mishnaic 
(= Amoraic) rabbinic enterprise, saying something specific about the 
crucial stages and developments of this period. Why is the development 
of the Amoraic tradition, in all of its variety, so important? Because it is 
this tradition that constitutes the body of what ultimately becomes the 
Talmudim; we cannot truly understand the Talmudim without first 
understanding the rabbinic teachings from which they grew. It is the 
Amoraic generations that comprise the bridge from “Mishnaic” to 
“Talmudic.” Only by tracing the arc of this bridge will we see the 
emergence of the Talmudim in all their glory. 

But what about the cautions expressed earlier? How can we rely on the 
record of the “final” Talmudim for the pre-history they claim to preserve? 
Based upon what we have said above, it is clear that we cannot rely on 
individual teachings to do the work of the history of Amoraic traditions, as 
we are unable to determine which of these teachings is “accurate” and 
whether it represents the period to which it is attributed. For this reason, 
the descriptions offered below will be based only upon broad patterns and 
phenomena, suggested by hundreds and even thousands of examples, no 
one of which is necessary to support my claims but all of which, in 
combination, paint a clear picture.”° 

Before describing Amoraic activity, though, we should say a few words 
about who these people were (more detailed descriptions of the worlds in 
which they lived can be found in later chapters). Rabbinic sages in 
Palestine — “tannaim” who produced the teachings we have been calling 
“Tannaitic” — themselves raised disciples, who preserved, studied, and 
promulgated those teachings for a new generation, and then another. 
These successor generations, later to be called “amoraim,” were not imme- 
diately distinguished from their teachers, but as the teachings of R. Judah 
the Patriarch and his circle came to be recognized as having a certain 
elevated authority, the generations of subsequent rabbinic disciples came 
to view themselves as having a diminished authority. As we shall see, 


26 For a defense of this approach, see Kraemer, “Rabbinic Sources.” 
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though, this diminution may have been in name only, as the Amoraim 
often exercised considerable authority over the tradition they inherited. 

These disciples conducted their activities in two geographical settings — 
in Palestine, where the Mishnah itself had been promulgated, and in 
Babylonia, to which rabbinic disciples conveyed the teachings of their 
masters and continued to study them. Babylonian Amoraim began their 
activities in the early third century, while their Palestinian counterparts 
commenced Amoraic activity at a slight delay, a fact often explained by the 
notion that the transition from one level of authority to a lesser one would 
have been known only in retrospect, and this process would have taken 
longer on the rabbinic movement’s native Palestinian soil than it would 
have at a geographical remove from the source. Needless to say, there were 
significant differences between the worlds in which these two groups of 
Amoraim were active (one being in the sphere of Rome and the other of 
Persia), but as parts of the same religious group — the rabbis — there were 
also considerable similarities. Beyond their common curriculum, both 
groups were small relative to the Jewish populations of their environments, 
and both were organized, as we discussed in an earlier chapter, in disciple 
circles, not formally established schools. Though they had small followings 
and little outside support, both groups were committed to a common 
vision of what Judaism should be, and this conviction made it possible for 
them to persist in the creation and promulgation of their specialized 
tradition as the generations passed. We shall have much more to say about 
these groups in subsequent chapters addressing the specific settings in 
which their traditions took shape. 

We now turn to describing early Amoraic activity, both as it relates to 
the Mishnah and more generally. Amoraim of the earliest couple of 
generations formulated teachings that closely resemble the Mishnah.*” 
By a ratio of approximately two to one, they tended to offer halakhah 
(legal pronouncements) rather than interpreting the Mishnah or some 
other teaching.** The themes of their teachings overlap with the Mishnah, 
but, for the most part, their words do not require the Mishnah to give 
them sense. Their interpretive comments, on the other hand, refer directly 
to the Mishnah or its related literature (the Tosefta or other Tannaitic 
teachings), interpreting words or phrases, identifying authorities lying 
behind anonymous statements, or responding to perceived difficulties in 


27 The following details and the sources for these claims can be found in The Mind of the Talmud, 


pp. 30-34. 
28 See Kraemer, Stylistic Characteristics of Amoraic Literature, pp. 49-50. 
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the base text. Rarely did early Amoraim — at least as their teachings are 
preserved in the Talmudim — redirect their focus to the interpretation of 
scripture.’ Generally speaking, their formulations are brief and over- 
whelmingly in Hebrew. In most respects, the teachings of the outstanding 
rabbinic sages of Palestine and Babylonia are similar, though teachings 
attributed to the Palestinian masters, R. Yohanan and Resh Laqish, have a 
relatively greater tendency to offer commentary on the Mishnah and its 
related literature.*° 
Examples of such early Amoraic teachings are these: 


Rav and Samuel both said: All forbidden substances in the Torah, if they 
are mixed with their own kind [the prohibition commences] at the smallest 
measure; if with a different kind, [the prohibition commences] when they 
give taste. (b. A.Z.66a) 


Rav said: [used earthenware] pots should be broken on Passover. 


(b. Pesahim3 ob) 


Both of these teachings are in Hebrew and both state the law simply. If not 
for the attributions, both could easily be taken to be Mishnaic teachings. 
While this is the most common model of teachings from this early period, 
others forge different paths, though they are still overwhelmingly simple 
and relate to the Mishnah. So, for example, an opinion of the sages in 
m. Eruvin 1:1 is explained by Rav in this way: 


The sages learned it [the maximum height of the entrance to an alley-way 
for purposes of carrying in it on Shabbat] from [the model of] the entrance 
of the Temple. (b. Eruvinza) 


Many other such examples, again mostly in Mishnaic Hebrew, could be 
cited.’ 

The overall similarities of the recorded teachings of early Amoraim to 
the Mishnah are instructive. The Amoraic perpetuation of the forms of the 
Mishnah — offering new law in an identical form on the same or related 


2 Ibid., 53-55. The comments of Palestinian Amoraim relating to scripture are preserved in 
collections of Amoraic midrashim on the books of Genesis and Leviticus, along with several of 
the biblical “scrolls.” For these sages, therefore, the Talmudic record doesn’t stand alone. On the 
Babylonian side, however, the Talmud is the only rabbinic document that survives, so, as far as we 
know, the characterization offered here describes the whole corpus of Babylonian rabbinic 
teachings. 

3° Ibid., 69-79. 

For more detailed discussion of the developments among these early Amoraic sages, see Kraemer, 

The Mind of the Talmud, pp. 30-34. For even more detail, and many more examples, see Kraemer, 

Stylistic Characteristics of Amoraic Literature, pp. 47-79. 
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themes — is evidence of the Mishnah’s influence but also its lack of final 
authority. Stated in somewhat different terms, the early Amoraim often 
continued to do just what the Mishnah did, meaning that they did not yet 
view themselves as thoroughly subservient to the Mishnah and its sister 
traditions. At the same time, they explained or qualified the meanings of 
Mishnaic and other Tannaitic texts, showing their respect of the earlier 
authority. As we have observed, that respect contributed to enhancing the 
authority of those texts. 

In contrast to the Babylonian Amoraim, just cited, Palestinian Amoraim 
of the “first” generation, who flourished in the mid- to late-third century 
(somewhat later than their Babylonian counterparts), more often related to 
the Mishnah through their commentaries, reflecting, perhaps, a more 
developed esteem for the authority of the text to which they were referring. 
Still, whether we consider the Babylonian side or the Palestinian side, we 
can see that the acceptance of the Mishnah and the construction of its 
authority was already well on its way during this period, though it was not 
yet fully accomplished. 

Traditions attributed to the next couple of generations of Amoraim (late 
third through the first half of the fourth centuries) exhibit unmistakable 
shifts in focus and style.** Particularly toward the later part of this period, 
comments were, on average, far less similar to Mishnaic teachings, 
eschewing simple legal pronouncements for interpretive comments, and 
trending away from Mishnaic Hebrew toward the common vernacular, 
Aramaic. Notably, and increasingly as time passed, focus on inherited 
Tannaitic traditions was joined by focus on teachings of prior generations 
of Amoraim themselves, suggesting that the teachings of the Amoraim 
were already entering the realm of rabbinic “Torah.” 

Reasoning and search for justifications increasingly became part of the 
Amoraic enterprise during this period. The law of the Mishnah or its 
related literature was not just interpreted or supplemented; its reasoning 
was sought. The rationale behind differences of opinion was explored. The 
precise formulation of Tannaitic teachings was plumbed, and what is 
reasonably described as textual criticism is in evidence in surviving com- 
ments.?* Questions were asked of the Mishnah that rabbis otherwise 
addressed to scripture,** the author of the Mishnaic text being treated as 
though he were effectively omniscient, such that every word matters and 


32 See The Mind of the Talmud, 35-39. 
33 For examples, see Stylistic Characteristics of Amoraic Literature, pp. 82, 85, 97, and 116. 
34 Ibid., 118—119. 
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has significance. What Elizabeth Shanks Alexander calls “the 
scripturalization of Mishnah” was clearly well underway, granting a new 
status and authority to the rabbis’ own Oral Torah.?’ 

Crucially, not only did the Amoraim at this time turn their attention to 
the Mishnah-like teachings of their teachers and colleagues (that is to say, 
to other Amoraic teachings of law or interpretation offered in the Mishnaic 
form), but they also began to address their own debates concerning 
questions of halakhah and opinion. Their deliberations became the subject 
of their deliberation, leading to the preservation of argumentation.*° This 
development is a manifestation of the increasing esteem of reasoning in 
Amoraic discourse, as inherited tradition came to be challenged by the 
dictates of reasoning itself (and not only by contrary traditions). 

These directions in the shape and focus of Amoraic activity may be 
interpreted as pointing in two directions simultaneously. On the one hand, 
there is ample evidence in teachings of this period (late-third to mid-fourth 
century) that the Mishnah and its sister literature was being received by the 
Amoraim as effectively canonical. Its status — its authority as definer and 
subject of the rabbinic curriculum — has come to be “taken for granted” 
(with considerable caveats that I will describe shortly). It is this firm 
foundation, after all, that allowed the shift in form and focus that these 
Amoraic comments exhibit. The reading of Mishnah as scripture was also 
obviously an expression of its canonicity, as was the seeking of the logic 
and sources that undergird received Tannaitic teachings. 

On the other hand, as simple as this conclusion sounds, the reality is 
actually more complex. Reading Mishnah as one would read scripture 
makes it scriptural, while providing logic and sources for Tannaitic rulings 
builds them a foundation and defends their authority. Textual criticism of 
the Mishnah suggests unambiguously that the Mishnah is a text worth 
such an effort, while the effort itself solidifies and canonizes the text that is 
formed by textual criticism. There is a self-reinforcing circle here, as 
reception of the inherited tradition as authoritative makes it so. Viewed 
from the outside, it is fair to say that it was, in the end, the authority 
claimed by the Amoraim that made the text they sponsored authoritative. 

There is still another way that Amoraim asserted their own authority 
during this period, though it is one that is somewhat ironic. As we have 
said, as the Tannaitic tradition solidified, both in terms of precise shape 


35 See Shanks, Transmitting Mishnah, 77-116; several fine examples of this phenomenon are 
offered there. 
3° Stylistic Characteristics, 130-136. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 15:31:50, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.005 


The Reception of the Mishnah 97 


(in the case of the Mishnah, at least) and authority, the Amoraim increas- 
ingly turned their energies to their own product, including their Mishnah- 
like teachings, their interpretive additions, and their arguments (not just 
differences of opinion but even extended exchanges). So as the Amoraic 
tradition responded to and supplemented that of the tannaim, it also took 
a place at its side — claiming for itself, mostly indirectly but unmistakably, 
the authority of “those who come last” (this being a later rabbinic principle 
for halakhic decision-making: the law follows the opinion of later sages*”). 
In addition, while in theory the Amoraim denied themselves the right to 
contradict the Mishnah and its sister tradition outright, they in reality 
employed often aggressive interpretive techniques to make the inherited 
tradition say what they wanted it to say. Were they unaware of the fact that 
their halakhic and interpretive enterprises put them in the position 
of ultimate authorities (at least until those who followed them would do 
the same)? Given their broad self-consciousness and critical awareness, this 
is unlikely. 

Perhaps of more significance, ultimately, than any of the other develop- 
ments during this period was the turn in rabbinic circles to argumentation 
as a form worthy of preserving and supplementing. Again, by argumenta- 
tion I mean not arguments = disputes attributed to different parties, each 
side of which assumes the brief, declarative form of the Mishnah. The 
argumentation spoken of here is an exchange — a sequence of objections or 
questions and responses — that argues for and/or against different sides of a 
dispute. Traditions preserved in such a form are essentially unheard of in 
the Mishnah, and they are almost as rare in the early Amoraic generations. 
But beginning in ca. 300 (based upon the attributions), we witness an 
increase in argumentation — not as an event (we have to assume that there 
were debates and deliberations in rabbinic circles in all generations) but as 
a preserved form of tradition, which could itself become the focus of 
subsequent deliberation. Now, if we simply count the number of instances 
of one Amoraic form or the other, brief traditions in the form of the 
Mishnah still predominated even among traditions preserved from the 
fourth century. But if we take into account the fact that argumentation 
is longer, towards the middle of the fourth century argumentation 
achieved a quantitative footprint that was similar to the older form, at 
least in Babylonia (the attributed record in Palestine for this period is 


37 The principle is expressed explicitly for the first time only in rabbinic writings of the Middle Ages. 
See Elon, Ha-Mishpat Ha-lvri, pp. 232-236. 
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slight, so it is difficult to make a claim for that setting, though the evidence 
does not suggest a similar development). 

The importance of this new preserved form and the attention it 
garnered is impossible to exaggerate, for it laid the groundwork for the 
shape and qualities of the Talmudim that followed. The Talmudim, and 
especially the Bavli, are characterized by their argumentational quality 
above all else (see below, chapters 6 and 8). Their fundamental, self- 
assigned task is to question, challenge, and compare inherited traditions, 
subjecting them to critical inquiry (again, far more extended in the Bavli 
than in the Yerushalmi). Questions or challenges are almost always the first 
step in a deliberation, but they are rarely the last; this first step leads to 
others (often many others). Advocates of different opinions (or voices 
representing them) challenge their challengers and defend their preferred 
positions. Perceived difficulties are resolved and new interpretations 
offered. In the end, a decision may or may not be made (depending largely 
upon which Talmud we are discussing), but it is the argument that is the 
center of the Talmudic approach, even when a conclusion is the outcome. 

It was undoubtedly the turn to argumentation by Amoraim in the early 
to mid-fourth century that gave birth to the final Talmudic form. Argu- 
mentation now being particularly valued, a simple commentary or record 
of legal decisions would never again suffice in the rabbinic world of late 
antiquity (the medieval world is another matter). Rabbinic accomplish- 
ment, as exemplified by the middle Amoraim, was manifest in critical 
inquiry and argument. The competition of “Torah” was the arena where 
God’s words and their meanings — and the sages words and their meanings — 
would be worked out. As a result, the record of rabbinic creativity would 
not again resemble the Mishnah, at least until centuries after the Talmu- 
dim themselves were canonically received. 

I must add that the history of traditions just offered is more-or-less 
accurate even if the attributions that support the specific dating and 
periodization are unreliable. Why so? Because the two bodies of material 
we possess that can be reliably dated — the Mishnah of the early third 
century on the one side, and the Talmud of the Land of Israel (fifth 
century) and the Talmud of Babylonia (sixth century) on the other — offer 
undeniable testimony to the shape of rabbinic tradition at the beginning 
and the end of this long stretch of time. Simply stated, between the 
Mishnah and the Talmudim, something changed radically. At the begin- 
ning, the rabbis produced a document that looked, more than anything 
else, like a law code, whatever it was in fact. In the end, they produced 
what appeared to be (and too often have been taken as literal records of) 
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“transcripts” of debates in rabbinic academies. Sometime between 200 and 
400 CE (give or take), this transformation was accomplished. Whether we 
accept the attributions and say “the transition took place between 
300 and 350,” or simply say that it took place during the latter part of 
this long period, that is to say, during the fourth century, makes no 
difference. We can confidently label this as the formative period of the 
Talmudic enterprise and look to it for the origins of the Talmudim that 
would emerge at the end. 

With these foundations in place, we will turn, in subsequent chapters, 
to the specific worlds of Palestine and Babylonia where the Talmudim 
took shape, describing the conditions and events of those worlds and 
the unique characteristics of the Talmudim that were created. Then, in 
each case, we will try to understand what each Talmud is and the claims — 
halakhic, theological, and otherwise — that it makes. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 15:31:50, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.005 


CHAPTER 6 


The First Talmud 
The Yerushalmi 


General Historical Background 


We saw in the previous chapters that the Mishnah — which would 
ultimately form the foundation and outline of the Talmudim — emerged 
in Palestine in the early third century. At that time it became the focus of 
study by small circles of rabbis and their disciples, in both Palestine and 
Babylonia, for the next couple of centuries. Rabbis in these two territories 
were in regular contact with each other until at least the early fourth 
century, so the steps that ultimately led to the formation of the two 
Talmudim did not occur in isolation. But the Talmudim, despite similar- 
ities between the two, are equally as distinct from each other. Since the 
Talmud of the Land of Israel was the first to appear, it is to conditions and 
developments in Palestine during the third and fourth centuries that we 
will first turn our attention. 

As an eastern province of the Roman Empire, Palestine was subject to 
the forces that affected the empire as a whole, and the third century was 
not an easy one in the empire. From 235 to 285, the empire experienced a 
period of relative anarchy. Central authority was unstable as general fought 
general for the emperor’s seat, and army fought army in support of its 
patron and candidate for the imperial throne. In consequence of these 
events, ordered, peaceful administration of the empire collapsed. In add- 
ition to damage caused by violence wherever battles were fought, the 
breakdown of imperial structures and stability led to a variety of detrimen- 
tal economic consequences for many residents of the empire: normal 
commerce was interrupted, inflation raged, taxes proliferated, and burdens 
increased. The crown tax, to select just one, was collected over and over 
again, as one emperor replaced another in quick succession. Levied against 
landowners, who gained the “privileged” position in the empire after 
citizenship was extended to all residents of the Roman realm in 212, the 
tax made the status of landed nobility increasingly untenable. In addition, 
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the billeting of soldiers by competing armies led to severe burdens on 
landowners in regions where military contests occurred, and many sought 
to escape the weight of the demand on their resources by abandoning their 
properties.’ Further contributing to the cycle of economic decline was 
the debasement of imperial coinage, as the weights and/or purity of the 
coins diminished over the course of the century. This development 
was, of course, a sign of increasing economic hardship, to which it also 
contributed, as cities required payment of taxes in undebased currency or 
its equivalent. This demand aggravated the burden on taxpayers or, in the 
absence of proper payment, diminished the city’s coffers, both constituting 
a drag on economic conditions. 

Matters began to improve in 284, when Diocletian became emperor and 
instituted structural reforms. The empire was divided into east and west 
and the administration of imperial territories rationalized. The consequent 
return of stability lasted until 305, when the new system began to unravel. 
But decline was arrested with Constantine’s rise to the imperial throne — 
in the west in 312 and in the east in 323. He established his capital in 
the east, assuring that both politically and culturally the former Roman 
Empire would assume a genuinely eastern hue. In 313, Constantine issued 
the Edict of Milan, granting Christianity the status of a legal religion, and 
he himself converted to Christianity. As the first Christian emperor, 
Constantine and his reign had considerable consequences for Jews in 
Palestine and elsewhere. * 

What can we say about Jews in Palestine during this period? If we 
recognize that the records of the rabbis speak for only a small, dedicated 
group, and consider instead the record “on the ground,” we shall be able to 
paint a relatively clear picture. Jews in Palestine lived, like others, in both 
rural and urban settings. The former, naturally, leave less evidence, but 
the remains of cities from this period offer abundant testimonies of Jewish 
life at this time and place. The writings of the rabbis tell us that cities 
such as Tiberias and Sepphoris were major centers of Jewish population, 
and surviving material evidence shows that both were rather cosmopolitan 
cities, with diverse populations. Significantly, though both had consider- 
able Jewish populations, neither preserves notable evidence of those popu- 
lations. On the contrary, surviving images in both cities from the second 
and third centuries are pagan, leading to the conclusion that both were 
typical Greco-Roman cities.’ The absence of contemporary Jewish 


" For a summary of these events, see Neusner, Judaism in Society, pp. 3-4. * Ibid., p. 5. 
> Schwartz, Imperialism, p. 142. 
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symbols from the same settings suggests that the same may be said of the 
Jewish populations that resided in them, that is, that they were typically 
Greco-Roman. Extending our focus beyond urban centers to burial sites, 
we find that Jewish burial practice “had little or nothing to distinguish it 
from that prevalent in the eastern Mediterranean in general ... nothing 
about it was marked as Jewish.”* This and other evidence leads Seth 
Schwartz to conclude that most Jews during this period “were to all intents 
and purposes standard Greco-Roman pagans.”’ 

Schwartz’s conclusion, starkly stated as it is, has provoked some dissent.° 
But in basic outline, his characterization seems unassailable. Obviously, 
historians have to work with some unknowns, and we may speculate that 
different populations were different, some perhaps more demonstrably 
Jewish than others; for example, all would agree that the rabbis, small 
in number though they were, were characterized by distinctive Jewish 
practices. Furthermore, certain practices, such as home or institution 
building and adornment or burial, are far more likely to leave surviving 
evidence than others, such as prayer or fasting, so the picture is obviously 
incomplete. 

Still, the contours suggested by Schwartz make good sense in light of 
the context. After the Bar Kokhba war (132—135), it would have been 
difficult for the common Jew (as opposed to a rabbi) to maintain his or 
her confidence that the God of Israel still preferred and protected the 
Chosen People. Evidence showed, in fact, that the God of Israel had 
not protected Israel, despite the fact that Jews were no less pious than 
their enemies, and were overall, at least relatively speaking, far more 
righteous (where righteousness is measured by adherence to the laws of 
the Torah). The natural conclusion was one of three choices: either that 
God had abandoned Israel, that the God of Israel had been defeated by 
Roman gods, or that the God of Israel was a fiction all along. Whichever 
conclusion one preferred (if one was inclined to think theologically at 
all), the reasons to remain loyal to the Torah of Israel in the latter part of 
the second and into the third century were weak, and a realignment 
of loyalties with the ways of one’s non-Jewish Roman neighbors only to 
be expected. 


+ Ibid., p. 149. Schwartz adds, “The exception was Beth Shearim ... which involved a small minority 
of ‘judaizers’ with respect to burial practice” (see pp. 154-155). 

5 Ibid., p. 176. 

© See, for example, Stuart S. Miller’s review essay, “Roman Imperialism, Jewish Self-Definition, and 
Rabbinic Society: Belayche’s [udaea-Palaestina, Schwartz's Imperialism and Jewish Society, and 
Boyarin’s Border Lines Reconsidered.” 
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For Jews in the fourth-century empire, and particularly in Palestine, 
there were no developments potentially more significant than the legaliza- 
tion of Christianity, followed by its adoption as the most favored religion. 
For Jews, Christianity was not just another religion; it was a direct 
competitor for the title of “the true Israel” — in the view of early Christians, 
believers in Christ were Israel of the spirit as opposed to Israel of the flesh. 
In light of these competitive claims, Jews could not afford to ignore the 
growth of Christian power and population, whenever it would occur. If 
Christianity was on the ascent, Judaism was forced into a defensive 
position. The dynamics and consequence of this, in spirit and in fact, 
could not be ignored. 

The question is, when did Christianity gain sufficient momentum that 
Jews could not help but notice it? The conversion of those who held 
imperial power to Christianity attracted others to convert as well. This 
meant that when a Jew in Palestine met his or her neighbor in the mid- 
to late fourth century, that neighbor was more and more likely to be 
Christian. By the year 400, at least, Christian presence and power would 
have demanded that Palestinian Jews stand up and take notice, finding 
some way to respond to the obvious challenge that Christian expansion 
represented. But it was not just the growth of the Christian population 
that would have required Jews to take the measure of the Christian 
challenge. In Palestine, at least, other factors were at work as well. 
Palestine, from Galilee to Jerusalem, was the stage on which the Christian 
drama had occurred. In 326—328, Constantine’s mother, Helena, did the 
research that allowed her to identify (to her satisfaction, at least) the main 
sites of that drama, and these newly identified holy sites increasingly 
became destinations for pilgrims, as Christians flocked to the land of Jesus’ 
birth, life, crucifixion, and resurrection. At the same time, Christian 
emperors, seeking to protect the newfound status of their chosen faith, 
began to promulgate pro-Christian, anti-Jewish legislation, making Jews 
subject to restrictions or limitations that had no precedent.” Could 
Jews not have known about these developments, let alone ignored them? 

Another chapter in this drama, of empire-wide import, was the brief 
period of anti-Christian reaction under the emperor Julian (361-363). 
Julian admired and sought a return to the ways of pre-Christian classical 


7 For the main points of this paragraph, see Lapin, Rabbis as Romans. See also Neusner’s brief 
summary, Judaism in Society, p. 17. With respect to the status of Jews in Roman legislation of the 
early Christian period, Safrai clarifies (Missing Century, p. 87): “The anti-Jewish legislation of the 
fourth century was quite moderate, and increased in severity only in the following century.” 
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antiquity, an inclination that expressed itself in his policy with respect to 
Jews. In a public declaration on March 1, 363, Julian declared, “I myself, 
once I have terminated well the war with the Persians, shall rebuild and 
settle on my expense Jerusalem the holy city, which you have longed for 
many years to see settled, and in her I shall honour the Greatest with 
you.” Jews must have bubbled in excited expectation upon hearing such 
news, able to imagine worshipping God in the Jerusalem Temple for the 
first time in nearly two centuries. Perhaps, they might have speculated, 
Christianity would not triumph in the end. Perhaps the covenant of old 
had not been superseded. But Julian did not “terminate well the war 
with the Persians”; instead, he lost his life in that war, and any expectation 
of restoration he generated was smashed. Christianity resumed its march to 
domination, as Jews surely must have known. 

Unfortunately, we are left to surmise the Jewish response in the face 
of all of this, as no evidence of that response survives from the fourth 
century beyond the writings of the rabbis, and evidence of the response 
to Christianity in those writings is notoriously difficult to pin down. 
The difficulties are twofold: first, in the absence of explicit reference to 
Christianity, rabbinic teachings must be interpreted by modern scholars 
for evidence of subtle responses to Christian ideas and beliefs. Needless to 
say, where one scholar sees an “anti-Christian polemic,” another will see 
nothing of the kind. Debates over whether one text or another can be 
understood in such a light have been going on for generations, and it is 
unlikely that any consensus will ever be reached. Second, even if there were 
broad agreement that a given rabbinic record represents a response to 
something Christian, we would still have to date it, and, as we saw in 
Chapter 6, such dating itself is highly controversial. To reiterate, just 
because a teaching is attributed to a rabbinic teacher of the fourth century 
doesn’t mean that it would be proper to date it to that time. Nevertheless, 
despite these difficulties, and in the face of the lack of explicit Jewish 
evidence, I am comfortable insisting that already by the mid-fourth 
century, Jews in Palestine must have been challenged by Christianity. 
Simply stated, all the events described above were of sufficient scope 
and import that it is impossible to imagine that Palestinian Jews were 
not aware of them. 

The fourth and fifth centuries were a period of challenge for Jews in 
Palestine. It was in the early part of this period that the population of 
Palestine reached its highest density in Late Antiquity, evidence of the 


8 Linder, The Jews in Roman Imperial Legislation, p. 158. 
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relative flourishing of the land.? At this time, the center of Jewish 
population was the Galilee, and the region remained predominantly Jewish 
for a longer period than the rest of the land.'° But as the Christian 
population increased, the proportion of the Jews declined, and over the 
centuries from the early Byzantine period to the Muslim conquest in 
the seventh century the number of primarily Jewish settlements in 
Palestine fell from more than 160 to fewer than fifty."* 

Regions in the north, including the Golan, eastern Upper Galilee, the 
Sea of Galilee valley, and the Beth Shean Valley, continued to thrive in the 
latter part of the fourth century and into the fifth."* The construction of 
new synagogues, even at this time of increasing legal restrictions on such 
Jewish activities, is evidence of the resilience of the Palestinian Jewish 
community in the face of challenges.'*? Synagogues were built in the Golan 
in the fifth century, at the beginning of what might be described as a larger 
“building boom” of religious structures (including churches, monasteries, 
and synagogues) in Byzantine Palestine in the fifth and sixth centuries.'* 
The timing of synagogue construction, in competition with and as an 
answer to the Christian construction, suggests that emerging Christian 
domination had a galvanizing effect on what had earlier been an extremely 
attenuated Jewish identity. However complicated public Jewish identity in 
the fifth and sixth centuries may have been — and pagan and even Christian 
elements in synagogue decoration suggest that it was quite complicated — 
there is no doubting that the synagogue was a domain of Jewish expression, 
with its ongoing hope (also represented in the synagogue art) of recovery 
and restoration."* 

Crucial to our evaluation of the status of Jews in Palestine in this period 
is the question of the position and power of the Patriarch (Wasi), the 
individual recognized by the imperial authorities as the head of the local 
Jewish population. Rabbinic sources claim that Rabbi Judah, the author/ 
editor of the Mishnah, was a Patriarch, and envision, probably retro- 
actively, the hierarchy of the rabbinic estate as headed by the Patriarch. 
Speaking of third-century figures, rabbinic documents understand the 


? See Safrai, Missing Century, p. 33. 
See Schwartz, “Political, Social, and Economic Life,” p. 37, and Safrai, Missing Century, p. 69. 
See Goodblatt, “The Political and Social History,” pp. 406-410, and Safrai, Missing Century, p. 78. 


The decline was not, however, steady or unidirectional; see Goodblatt, “The Political and Social 
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History,” p. 409. 
™ Safrai, Missing Century, pp. 34—35. Sivan, Palestine, p. 46. 
14 See Safrai, Missing Century, pp. 64—65 and 35-36. 15 See Sivan, Palestine, p. 100. 
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Patriarchate to have had a variety of officially recognized functions.’® And 
it is not just rabbinic writings that do so. Writing before mid-century, the 
church father, Origen, declares, “how great is the power wielded by the 
ethnarch [= Patriarch?], granted by Caesar. We who have experienced it 
know that he differs in no way from a king of a nation. Secret trials are held 
according to the Law, and some people are condemned to death.”"” The 
implications of this passage have been exaggerated by some, for, despite the 
high-blown rhetoric, Origen’s reference is probably quite specific.'® In 
fact, the evidence for Patriarchal authority in the third century as a whole is 
not substantial, and while Patriarchal influence may have been growing, 
genuine power seems to have emerged only in the fourth century, and 
particularly the latter part of it.'? 

At that stage, Patriarchs had the recognized authority to appoint judges 
and other community officials. They could collect funds, thus controlling 
considerable wealth, and their influence with imperial authorities is said to 
have been significant.*° Epiphanius even speaks of the Patriarchs as regal 
figures.*" Nevertheless, despite the power the Patriarch gained, at least by 
the latter part of the fourth and into the early fifth century, no Patriarch 
left any surviving mark on the Palestinian landscape, not even in a 
synagogue inscription.” This absence, surprising as it is if the Patriarch 
was as powerful as come claim, leads Seth Schwartz to conclude that the 
Patriarch was in fact less powerful, at least officially, and dependent on 
the support of those he ruled for any genuine authority.*? Whatever the 
precise contours of Patriarchal power in any given generation, all agree that 
the position disappeared by 429, after which time Christian emperors had 
no tolerance for any such show of Jewish autonomy in Palestine.** 


Schwartz, “The Political Geography of Rabbinic Texts,” p. 78. 

17 Quoted in Goodblatt, “The Political and Social History,” p. 419. 

18 On this passage from Origen, Schwartz comments (in private communication): “Closer 
examination also reveals that there is less here than meets the eyes, though still something. The 
theme of the Jews secret violations of the laws is a fixed trope in patristic literature and must always 
be treated with suspicion. And how did Origen happen to know about them if they were secret? 
From the sequel it is clear that in this passage he is generalizing from a single case he heard a rumor 
about and the emperor’s reaction, according to him, was to do nothing. It wasn’t an a priori grant of 
authority. Still, if there is anything at all to Origen’s report, which is not unlikely, then it does tell us 
something about the informal power associated with the patriarchate, assuming it is identical to the 
ethnarchate!” 

Schwartz (“The Political Geography of Rabbinic Texts,” p. 79) is of the opinion that patriarchal 
power increased only after the conversion of Constantine to Christianity in 312, and “probably 
reached its peak in the reigns of Theodosius I (379-95) and his son Arcadius (Augustus, 383—408).” 
Lapin, p. 20. ** Schwartz, Imperialism, p. 117. * See ibid., p. 120. *3 Tbid., p. 121. 
See Schwartz, “Political Geography,” p. 80, and Lapin, Rabbis as Romans, p. 20. 
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If the Patriarchs had genuine but limited power, what about the rabbis? 
Our assessment of the sources depends upon how we read those that serve 
as evidence, and for the entirety of this period, there are virtually no 
sources testifying to the rabbis and their activities outside of rabbinic 
teachings themselves. These teachings do make claims for rabbinic author- 
ity and exercise of public functions, in the court, marketplace, and else- 
where. Such records have persuaded even careful scholars that the rabbis in 
fact exercised some such authority.** But evaluating the degree and nature 
of this authority requires considerable caution. 

Beyond rabbinic records, surviving evidence for the rabbis and their 
activities from the second to the fifth centuries is scarce.” By contrast, 
evidence for a culturally “Greco-Roman” Jewish population is abundant. 
This suggests a conclusion we have incorporated all along: that throughout 
these centuries (both “Tannaitic” and “Amoraic”) the rabbis remained a 
small circle of masters and disciples; indeed, rabbinic sources themselves 
identify no more than a few hundred rabbis during this entire period. 
Based upon this record, it is unlikely that the rabbis emerged as a coherent 
group long before the third century,*” so it is inconceivable that they 
exercised authority over other Jews before that time. Indeed, their bona 
fide influence beyond their own circles could have been felt only modestly, 
and grown only slowly, even thereafter. 

The fact is that, with the exception of depictions of R. Judah the 
Patriarch, the rabbis never claim to have served in an official capacity at 
the head of the Palestinian Jewish community. Nor do they claim appoint- 
ment by right of their rabbinic status to administrative or judicial roles.”* 
This is not to say that rabbis did not acquire such roles, appointment to 
which they certainly sought, probably as a means to extend their influence. 
But, notably, even their own record represents them not as a leadership 
group, but, in Hayyim Lapin’s words, as “a coterie of like-minded invent- 
ors and transmitters of tradition.”*? At the same time, as educated, literate 
individuals, with command of the Torah and related traditions, the rabbis 
had an expertise that would have made them useful to administrators as 
judges or in other capacities, and would have commanded respect among 
the Jewish population as a whole.*° Those who believe rabbinic sources’ 
claims that the rabbis exercised some authority in selected areas largely 


*> Goodblatt, “The Political and Social History,” pp. 425-427. 

26 As Lapin (Rabbis as Romans, p. 79) remarks, “only one inscription actually refers to a study house, 
presumably rabbinic, and it is not earlier than the late fourth or fifth century.” 

27 Lapin, Rabbis as Romans, p. 36. 28 Schwartz, Imperialism, p. 120. 

2 Lapin, Rabbis as Romans, p. 38. 3° See Schwartz, Imperialism, p. 124. 
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agree, therefore, that “their influence still flowed from the willingness of 
others to acknowledge and accept their authority. ”?* 

Crucially, the rabbis were mostly located in urban settings, gaining 
support primarily from cosmopolitan, wealthier Jews.’* This provided 
them the opportunity to exercise influence in the centers of power, among 
those who themselves had greater influence. Again, however, this arrange- 
ment was not institutionalized; it was opportunistic. And beyond the 
cities, beyond the reach of the urban elites, rabbinic influence was still 
less powerful. Overall, it is fair to say that nowhere in Palestine did the 
rabbis exercise any bona fide control over the commercial, religious, or 
private lives of Jews.’* Inherited Jewish beliefs and customs, based upon 
scripture or tradition and not upon rabbinic interpretation or legislation, 
would have persisted in this period as well. 

Again, synagogues constructed in the fifth and sixth centuries stand as 
clear testimony to the state of affairs just described. The decorative 
schemes of these synagogues, replete as they are with zodiacs, along with 
images of Helios or other pagan images, would never have been tolerated 
by rabbis had they had any real authority. In fact, nothing in these 
synagogues suggests any rabbinic power or even presence until the sixth 
or seventh century.** Perhaps surprisingly, teachings from their own 
perspective do not really suggest otherwise, as rabbinic discussions focus 
overwhelmingly on the study house (beit midrash) and rarely on the 
synagogue. The combination of these bodies of evidence led Richard 
Horsley to summarize the situation in these words: “far from having been 
the leaders of the synagogues, the rabbis had little involvement with them 
until well after the Late Roman period.”*’ 

It was only at the beginning of the fifth century that the rabbis became 
at all notable, that is, noticeable by a broader swathe of Palestinian Jewry, 
along with others. It is only at this time that they are first mentioned in 
inscriptions, and only now that their teachings are referenced by church 
fathers.?° It is not an accident, therefore, that scholars have commonly 
seen this as the period in which the rabbis of Palestine produced the first 
Talmud — known by Jews in subsequent generations as the Yerushalmi 
(that is, the “Jerusalem Talmud,” though it had nothing actually to do 
with Jerusalem). According to this view, as the rabbis gained greater 
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Goodblatt, “The Political and Social History,” p. 427. See also Schwartz, Imperialism, p. 121. 
See Lapin, Rabbis as Romans, pp. 68 and 76. 

See ibid., p. 77; Schwartz, Imperialism, p. 124; and Sivan, Palestine, p. 50. 

See Lapin, Rabbis as Romans, p. 158. 35 Horsley, Archaeology, p. 151. 

See Lapin, Rabbis as Romans, p. 158. 
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coherence, they gave voice to this coherence in a document that expressed 
their more mature sensibility. No longer a mere “coterie of like-minded 
inventors and transmitters of tradition,” they could now be described as a 
religious movement with a relatively consistent vision. 

Not surprisingly, given the Yerushalmi’s unidentified final voice, some 
have disputed this dating of the document. Zeev Safrai, for example, 
asserts that “The Palestinian Talmud was ‘completed’ ca. the midfourth 
century.”’” He bases this conclusion on the observation that the latest 
events mentioned in the document are from this period, while other events 
one would have expected to be mentioned if they were known (such as the 
attempt, under the emperor Julian, to rebuild the Temple) are not men- 
tioned. But there are many reasons why a document might not mention an 
event that occurred in the world in which it was produced. It might be 
uninterested in history, for example, or it may wish to “forget” an event 
such as the brief, failed attempt to rebuild the Temple. Besides, the last- 
mentioned event in a document does not tell us when the document was 
finished, only the date before which it could not have been completed 
(the terminus a quo). We still have to ask how long a process was involved 
to compose the document in its “final” form. Safrai doesn’t immediately 
offer an opinion on this. But later, he writes that “the Palestinian Talmud 
was compiled approximately two generations after the revolt of Gallus, 
ca. the end of the fourth century,” offering no explanation for how he 
knows this.** Another scholar of the Yerushalmi, Leib Moskovitz, agrees 
with Safrai’s dating,’? at the same time admitting that “none of the 
evidence ... allows for a fully exact or conclusive dating,” and adding that 
“most scholars reject the dating proposed here.”*° Notably, he admits, 
with others, that the Yerushalmi underwent a “single, uniform redaction” 
(presumably, with the exception of the Nezikin tractates, which are stylis- 
tically distinct from the others), meaning that there must have been an 
extended process of composition. I see no justification of the early dating, 
therefore, and see no way to avoid the conclusion that the document came 
to closure at the turn of the fifth century or later, precisely at the time that 
rabbis came to somewhat greater prominence. 

With this dating of the document, what can we say about the forces to 
which this first Talmud was a response? 

Jacob Neusner proposes that the sages who created the Talmud 
Yerushalmi ultimately must have been responding to the earth-changing 


37 Safrai, Missing Century, pp. 51-52. 38 Ibid., p. 61. 
39 Moskovitz, “The Formation,” pp. 665-666. 4° Ibid., p. 667. 
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events of the roughly two centuries at the end of which its composition 
took shape. In his summation, these included: “(1) the conversion of 
Constantine; (2) the fiasco of Julian’s plan to rebuild the temple of 
Jerusalem; (3) the depaganization of the empire, accompanied by attacks 
on pagan temples and, along the way, synagogues; [and] (4) the 
Christianization of the majority of the population of Palestine.” ® 
Depending upon the precise timing of the composition of the Yerushalmi, 
this sequence of events may also include the abolition of the Patriarchate, 
sometime before 429. 

Now, some have seen Neusner’s history as overly neat, and his reading 
of the Yerushalmi as a singular response to that history as overly simplistic — 
an unjustified act of homogenization. That neither the Yerushalmi nor any 
other rabbinic document is a singular document containing a unified 
message is clear. The rabbis were characterized, from the very beginning, 
by differences of opinion, so it is unimaginable that any of their compos- 
itions would not exhibit the same characteristic. But this does not mean 
that such a document cannot be interpreted, even in light of its variety, 
in terms of the setting in which it took shape, and it is equally as 
unimaginable that the rabbis — or any other Jew — did not respond, if 
only implicitly, to the tectonic shifts that had reshaped the ground under 
them in the period leading to the formulation of this Talmud. 

As the disappointment of the second century (the failure of restoration 
at the time of the Bar Kokhba war) extended into the third and fourth 
centuries, Jews in Palestine (and elsewhere) must have grown more and 
more disheartened. The Temple they hoped and prayed for was further 
and further in the past, a length of time giving testimony to the present 
futility, at least, of the hope for restoration. The momentary hope sparked 
by Julian, followed by his death and the death of the hope, can only have 
left Jews struggling to understand the meaning of the events they were 
witnessing. Beginning with Constantine, the earthly king threw in his 
lot with those who repudiated the ancient covenant of Israel, supporting 
instead the redemptive promise of the messianic pretender (from the 
Jewish perspective), Jesus. Yet such “foolishness” only increased, as more 
and more of the Jews’ neighbors followed Constantine’s lead, giving lie to 
the truth-claims of Israel, as least as far as the earthly evidence suggested. 
A Jew cannot have ignored these developments, and pious Jews who 
followed the law of the Torah (as they understood it), commanded by 
the God who spoke at Sinai, cannot but have had them at the center of 


€ Neusner, Judaism in Society, p. 16. 
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their consciousness, if only subconsciously. Accordingly, we will proceed 
with this background in mind, seeking to understand the Yerushalmi, in 
its “final” form, as the product of its time and circumstance. 


KKK 


We now turn to the Yerushalmi itself, considering select examples of the 
text and its methods, and seeking to understand what (in the case of the 
Yerushalmi, as least) makes Talmud Talmud. 

Let us begin by considering a single example of the Yerushalmi’s 
approach to the Mishnah. The Mishnah (Shabbat 7:2) teaches that there 
are “forty-less-one” categories of work that are forbidden on the Sabbath. 
This number, and the overall scheme it suggests (main and sub-categories), 
have no precedent before the rabbis (and there is no obvious hint of them 
in the Torah),** so the Yerushalmi asks about the origin of both the 
number and the notion that there are main categories and sub-categories. 
Its discussion is this (square print indicates that the original language is 
Hebrew, italics that it is Aramaic, bold that the quoted text is Tannaitic; 
words or explanations in brackets are not part of the original text): 


Yerushalmi Shabbat 7:2 (gb—c) 

The main categories of labor [prohibited on the Sabbath] are forty 
less one. 

How [do we derive] the main categories from the Torah? 

1. R. Samuel bar Nahman in the name of R. Jonathan [said]: “They 
correspond to the forty-less-one [times the word] ‘work’ [melakhah| is 
written in the Torah.” 

They asked in front of R. Aha, “Are all of the [cases] where it is written 
‘works’ [melakhot] [to be counted as] two?” 

Said R. [A]shian, “R. Aha cast his eye through the entire Torah and he did 
not find this thing [=the plural form] written.” 

[The Talmud responds by remarking: They knew this, and] this is what 
they were asking: Is [the appearance of the word in the verse] “he [Joseph] 
went into the house [of Potiphar] to do his work” (Gen. 39:11) one of 
them? Is “And on the seventh day God finished his work which he had 
done” (Gen. 2:2) one of them? [No answer is provided.] 

R. Simeon b. Yohai taught, “For six days you shall eat unleavened bread; 
and on the seventh day there shall be a solemn assembly to the Lord your 
God; you shall do no work’ (Deut. 16:8). Lo, this [mention of the word, 
‘work’] comes to complete the [count of] forty-less-one ‘works’ that are 
written in the Torah.” 


1 See Kraemer, “Interpreting the Rabbinic Sabbath,” p. 385. 
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R. Yosé b. R. Bun in the name of R. Samuel bar Nahmani [said]: “[The 
thirty-nine categories] correspond to the forty-less-one times that it is 
written with respect to the tabernacle [either] ‘work’ or ‘labor’ [‘avodah].” 

2. R. Yosé b. Hanina [said], ““This is the thing,’ is not written, but 
rather, “These are the things [which the Lord has commanded you to do? 
(Ex. 35:1). [The Torah’s choice was to expand from the simple, singular 
word] ‘thing’ [through] ‘things of [to] ‘things’ — from here [we learn that 
there are] main categories and sub-categories [of prohibited labor on the 
Sabbath].” 

3. R. Hanina of Sepphoris in the name of R. Abbahu [said]: [Among the 
letters of the word, ‘these,’ used in the verse cited above,] alefis [pumeric- 
ally] one, damed is thirty, [and the letter] Ae is five. “Thing” [embedded in 
the word “things”] is one and “things” [being plural must be a minimum 
of] two. From this [that is, adding 1 and 30 and 5 and 1 and 2 together] 
we [derive] the forty-less-one [categories of] work that are written in 
the Torah.” 

The Rabbis of Caesarea say, “From the basic proof text there is nothing 
lacking: alef is one, lamed is thirty, [and] het is eight [which would equal 
thirty-nine], and [when conducting such exercises of considering the numerical 
value of the Torah’s words] the rabbis do not avoid [changing] between a he 
and a het [since both their appearance and pronunciation are very similar]. 

4. R. Yohanan and R. Simeon b. Lagish [9c] spent three and a half years 
working on this chapter [of the Mishnah], and they derived forty-less-one sub- 
categories for each [main category]. Where they could find a [way] to connect it 
[the sub-category to a main category,] they connected it [directly] and where they 
could not find a [way] to connect it they treated it as [equivalent to the category 
known as] “hitting with a hammer” [that is, as equivalent to completing a 
prohibited act of labor]. 

The sons of R. Hiyya the Elder spent six months working on this chapter. 
They derived six [sub-categories] for each [main category]. 

The sons of R. Hiyya followed the path of their father, for it has been taught 
by R. Hiyya: He who harvests, reaps, cuts grapes, harvests olives, 
cuts dates, and hoes — all of them are [liable] on account of harvesting 
[T. Shab. 9:17] [and are not considered additional main categories]. 

Said R. Serud, “Judah bar Rabbi spent six months working on [the tractate] 
Makhshirin. At the end [of his study] a disciple of R. Simai came and asked him 
[a question regarding the tractate’s laws] and he did not answer him. 


“He said, ‘It is obvious that this one has not passed through the gate of 
Torah.” 


First, a simple description of the substance of the Yerushalmi’s discussion 
is in order. The Yerushalmi offers two basic answers to the question of the 


4 All translations of the Yerushalmi are, except where otherwise noted, by Jacob Neusner, with 
modifications by the author. The base text is the Venice edition of the Yerushalmi. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 15:35:14, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.006 


The First Talmud: The Yerushalmi 113 


origin of the thirty-nine categories. The first (section #1) is that the 
number corresponds with the number of times the word “work” (melakhah 
or melakhah and avodah) is written in the Torah (or in some section 
thereof). But it is not easy to come up with this number of appearances, 
so there is some discussion of which appearances count and which do not. 
The second answer (section #3) suggests that the number derives from the 
words “these are the things [that the Lord has commanded be done: six days 
work shall be done and the seventh day shall be holy to you, a Sabbath to the 
Lord (Ex. 3 5:1—2)].” The derivation reads the letters as numbers (a function 
the Hebrew letters also serve) and, in two possible ways, arrives at thirty- 
nine. The other two parts of the discussion (#2 and 4) discuss the derivation 
of sub-categories of work, with the latter section also serving as a commen- 
tary on the importance of devoting extended periods of time to one’s studies. 

This discussion is, by all appearances, a collection of comments relating 
to a common topic (in this case, two related topics, both suggested in the 
Mishnah). One answer is given, questioned, and refined, and then 
another. There is little here that is not apparently attributed to a named 
teacher (more on which later). It is easy to imagine that the discussions 
developed naturally and sequentially, with each step added to the previous 
one. We could even understand this as a kind of “transcript” of a discus- 
sion among sages in the study house. 

But, as is so frequently the case, appearances can be deceiving. In the 
first discussion, for example, the first three steps (the teachings of 
R. Jonathan through R. Ashian) do develop naturally and chronologically. 
But then an unattributed voice steps in and responds to the implied 
question: if there are no cases of “work” (melakhah) expressed in the plural, 
then why do “they” ask R. Aha about such cases? It solves this problem by 
suggesting that two other (“Is ‘he [Joseph] went into the house to do his 
work’ (Gen. 39:11) one of them? Is ‘And on the seventh day God finished 
his work which he had done’ (Gen. 2:2) one of them?”) completely 
unrelated questions are intended. Notably, no answer is offered (this is 
not uncommon in the Yerushalmi). Who is speaking here? On what basis 
do they suggest the replacements of the original question? We have no way 
of knowing, but given the fact that the new questions are really unrelated 
to the original one, and that no answers to the new questions are forth- 
coming, we must conclude that the speaker is not in the presence of 
R. Ashian; on the contrary, this anonymous intervention is a later one. 
Yet R. Ashian is one of the latest Palestinian Amoraim identified by name, 
living in the mid-fourth century, so this particular anonymous voice, at 
least, must be from the later fourth century, at the earliest. 
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Continuing the same topic, the next teaching, of R. Simeon b. Yohai, 
identifies the appearance of the word in the Torah that for him completes 
the count of thirty-nine, so the teaching is logically in place. But Simeon 
lived long before any of the other sages whose opinions appear before his, 
so it is impossible that this is simply the next step in a developing 
discussion. Yet without what came before it, his statement makes little 
sense. This, along with our observation concerning the prior anonymous 
voice, demand one conclusion: this text was formulated; it didn’t 
“just happen.” 

The latter discussion is ostensibly about the derivation of sub-categories 
of forbidden work and their relationship to main categories. But this is 
really only the secondary focus. By virtue of the “fact” that more extended 
study leads to more numerous derivations, the overall point, as indicated 
by the final statement, is that years must be devoted to studying topics in 
Torah, not merely months. Now, without the final statement, the subject 
would have remained the number and relationship of categories of forbid- 
den work, as this is the subject of the connection between the sons of 
R. Hiyya and their father in the eyes of the Talmud (and it is the Talmud 
that makes this observation, not a named sage). But the added teaching 
redirects our attention, changing our impression of the overall topic. Who 
added this teaching with this effect? The answer can only be “the Talmud.” 

This example (and there are many like it) constitutes an argument 
against those who would read the Yerushalmi as a mere agglomeration of 
rabbinic teachings over time. Leib Moskovitz’s formulation may be taken 
to represent this position. He writes: 


the general impression conveyed by the study of the PT [= Palestinian 
Talmud] is that this work developed through the essentially mechanical 
aggregation of additional layers of discourse with the passage of time: the 
teachings of each generation of sages were passed on to the next generation, 
apparently with little or no redactional intervention.** 


On just the next page, he adds, “the PT seems to bring us as close as we 
can possibly get to the original contents, if not the original wording, of 
Amoraic teachings.” 

Now, for reasons articulated in Chapter 5 (in the section On the Orality 
of the Rabbinic Tradition), a claim like this is not only impossible to prove 
but is also very dubious. Even the brief analysis just offered of this 
Talmudic discussion shows how considerable, even in a text such as the 


44 Moskovitz, “The Formation,” p. 671. 
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present one, is the “editorial” intervention. How much more must this be 
the case when more significant parts of the discussion are unattributed! 
Moskovitz addresses this matter by commenting, “A good deal of material 
in the PT is anonymous, and the provenance of this material is accordingly 
uncertain. Nevertheless . . . there is no reason to assume that this unattrib- 
uted material is later than ordinary Amoraic material in the PT.”*? But 
neither is there reason to assume that it is contemporary with “ordinary 
Amoraic material.” The dating of this material will depend upon one’s 
conception of how the Yerushalmi was “redacted,” and this conception is 
more likely to be a heuristic preconception — a lens through which one 
reads the evidence, discovering, in reality, what one already “knows.” 

Remarkably, Moskovitz earlier observes that the Yerushalmi seems to 
have undergone a “single, uniform redaction.”*° This opinion is notable 
because it would agree with Neusner, who allows a reading of the docu- 
ment only from its final stage. Neusner does so because if there was a 
“single, uniform redaction,” it had to happen at the last stage of the 
formation of the work. A redaction that continued over a century and a 
half or more cannot have been uniform. And even if there was redaction of 
successive layers of Amoraic material, a singular, uniform shape can only 
have been imposed at the end. Whatever remains of earlier formulations, it 
is the end product that we preserve, and it is that product we must 
therefore interpret. 

Before leaving our first example, it is essential to make one further 
observation, that is: with respect to the differences of opinion expressed 
here, we do not, in the end, know which one is “right” (or at least 
accepted), and in the case of at least one important question, we don’t 
know the answer. To be specific, we never learn whether the source of the 
forty-less-one forbidden labors is counting words or counting the numer- 
ical value of letters. We don’t learn which approach to these two methods 
of derivation is accepted, whether, for example, we need “these are the 
things” to arrive at thirty-nine, or whether “these” alone — with the letter 
he (=5) being read as a het (=8) — suffices. And we never discover whether 
the word melakhah used in the Joseph story and the creation story is to be 
counted, according to those who take that approach. In this case, at least, 
the Yerushalmi is satisfied with leaving questions open, or refusing to 
decide between different opinions. Is this example typical, or does the fact 


4 Ibid., pp. 671-672. 
46 Ibid., p. 667. Because of the redactional quality of the tractates in Neziqin, which most scholars 
judge to be different than most of the Yerushalmi, this claim presumably excludes those tractates. 
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that the current exercise is “merely” interpretive, having no practical 
consequence, make a difference, allowing for the absence of resolution 
we have seen? Needless to say, this is a very important question, because if 
we can generalize from this example, then the Yerushalmi must be seen 
and interpreted as an open, indeterminate text. Before saying more, 
therefore, we must explore additional examples. 

We now turn to the Yerushalmi’s deliberation on the Mishnah that lays 
out the ritual for the first night of Passover, later to be known as the Seder: 


Pesachim 10:1 

The eve of Passover [from] near [the time of] mincha [the afternoon 
offering or prayer], a person should not eat until it gets dark. 

And even the poor [person] in Israel should not eat until he 
reclines. 

And they should provide him with no fewer than four cups of wine, 
and even if [the funds come] from the soup kitchen. 


1. [37b] What is it [= is it permissible] to eat types of sweet snacks? What is 
it to eat types of dried fruits [on Passover eve, that is, the afternoon before 
Passover]? 

R. Judah Nesiah bathed and became thirsty [in the late afternoon]. 

He asked R. Mana, “Since thirst has come, may I drink?” 

He said to him, “/No, for] R. Hiyya teaches: ‘A person is forbidden to taste 
anything until it gets dark.” 

Said R. Levi, “One who eats unleavened bread on Passover eve is like one 
who has intercourse with his betrothed in his father-in-law’s house,*” and 
one who has intercourse with his betrothed in his father-in-law’s house is 
whipped.” 

It is taught: R. Judah b. Beterah says, “both leavened and unleav- 
ened bread are forbidden [the entire day before Passover].” 
R. Simon [said] in the name of R. Joshua b. Levi, “Rabbi [Judah the 
Patriarch] would not eat either leavened or unleavened bread” — 
Not unleavened bread because of this [teaching] of 
R. Levi, nor leavened bread because of this [teaching] of R. Judah b. Beterah.” 
But was Rabbi a student of R. Judah b. Beterah [that he should 
follow the latter's opinion]? Was he not [rather] a student of R. Jacob 
b. Qorshai? Rather [he refrained from eating leavened bread] because he was 
a firstborn [and the firstborn fast on the day before Passover]. 
Said R. Mana, “R. Jonah, my father, was a firstborn and he ate!” 
Said R. Tanhum, “[Rabbi acted thus] not because of this [reason], 
but because of this: Rabbi was sickly. When he ate during the day, he would not 
[be able to] eat in the evening. 


47 Meaning, in all probability, when they are still merely betrothed. 
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“So why here did he not eat during the day? In order to enter [upon] 
the Sabbath [commentators suggest that this should say “enter (the time of 
eating) unleavened bread”] with an appetite.” 

2. Said R. Levi, “Because it is the custom of slaves to eat standing, but 
here [on Passover night] to eat reclining, [this is] to proclaim that they have 
gone out from slavery to freedom.” 

R. Simon [said] in the name of R. Joshua b. Levi, “That olive’s 
amount [of unleavened bread] with which a person fulfills his obligation on 
Passover — one must eat it reclining.” 

R. Yosé asked before R. Simon, “Even a slave before his master? 
Even a woman before her husband?” 

He said to him, “Esteemed one! Up to here is what I have heard 
li.e., only what I have reported, and I do not know the answers to your 
questions].” 

3. Said R. Hiyya b. Adda, “Though it is not pleasant for a person to eat 
from the charity box, here [he is required] ‘even if [the funds come] from 
the soup kitchen.” 

4. It is taught: On a festival, a man is required to make his wife and 
children happy. With what does he make them happy? With wine. 

R. Judah says, “Women with what is appropriate for them; and 
children, with what is appropriate for them” [T. 10:4]. 

“Women, with what is appropriate for them” — such as [new] shoes 
and belts. 

“and children, with what is appropriate for them” — such as walnuts 
and hazelnuts. 


They said, “R. Tarfon did this.”4* 


This discussion covers four topics: (1) whether and under what conditions 
one is permitted to eat anything at all the afternoon before the Passover 
meal; (2) who must recline at the Passover meal and under what condi- 
tions; (3) the importance of drinking the four cups of wine, even if it 
requires taking them from the daily charity distribution; and (4) a man’s 
obligation to make sure that his wife and children participate in the joy of 
the festival. The third topic is a brief interpretive comment. The other 
three address questions of practice. 

To the question of whether one may eat light snacks on Passover eve, or 
drink if one is thirsty, the first answer is clear: “A person is forbidden to 
taste anything until it gets dark.” Then a related question is asked: 
may someone eat either leavened bread or matzah the entire day before 
Passover? The example of R. Judah, who refrained from doing so, is given 


48 The translation of tractate Pesachim for Neusner’s Yerushalmi translation project was done by 
Baruch Bokser, with the exception of this, the final chapter of the tractate, which was done by 
Lawrence Schiffman. 
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to answer the question, but the conclusion is that he was unusual, and 
bread is not forbidden the entire day. In the course of this discussion, we 
also learn that the custom of the firstborn fasting the day before Passover 
has not yet taken hold. 

In the second part of the deliberation, the question of the extent of the 
requirement to recline when fulfilling one’s Passover obligations is raised — 
does it apply to a slave before his master and a woman before her husband? 
R. Yose has not received a tradition that would allow him to answer the 
question, he replies. Only that which is known from tradition may be used 
to answer such questions, he implies, not logical extensions from what is 
already known. 

Finally, in the fourth part, the Yerushalmi quotes a Tannaitic dispute 
regarding a man’s responsibility to bring his wife and children into the joy 
of the holiday. The first opinion is that they, like him, must be gladdened 
with wine, while R. Judah suggests that there is a different and appropriate 
way to bring joy to women and children without serving them wine. In the 
end, the Yerushalmi cites the practice of R. Tarfon, who followed 
R. Judah’s advice. This conclusion suggests that this is the accepted 
law — the halakhah. 

Stepping back from the specifics, we note that virtually every question 
raised in this sequence is answered clearly: one may not eat small snacks 
the afternoon before Passover; one may not drink anything; one may not 
eat unleavened bread the day before Passover; the firstborn may but need 
not fast; one must enter the Passover with an appetite; one must recline 
when eating the obligated foods at the Passover meal; one must make 
oneself joyous on the festival with wine; one must make one’s wife and 
children joyous with what is fitting for them. Only the question of a wife 
and slave reclining before their husband/master is left unanswered, and this 
for a very clear reason: tradition is so respected that it must be the source of 
such answers. Reasoned derivation is inadequate. 

This latter point is reinforced in the first part of the deliberation on this 
Mishnah, which we have omitted up to this point. The Yerushalmi’s 
opening section on the Mishnah is this: 


[37c] The teaching [of the Mishnah represents the position] of R. Judah. 

As it is taught: “Sabbath eve from the time of the afternoon offering 
onward a person should not taste anything until it gets dark in order 
that he may enter the Sabbath with an appetite,” [these are] the words 
of R. Judah. 

R. Yosé says, “[A person] continues to eat until the time that he 
completes [the meal].” 
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“They interrupt [eating] for the Sabbath [to welcome it by reciting 
the Sanctification blessing],” the words of R. Judah. 

R. Yosé says, “They do not interrupt.” 

There is a case concerning Rabban Simeon b. Gamaliel and R. Yosé 
b. Halafta who were dining in Akko on the Sabbath eve and the 
Sabbath came upon them. 

Said Rabban Simeon b. Gamaliel to R. Yosé b. Halafta, “Is it your 
desire that we interrupt [our meal] for the Sabbath [and thus take 
R. Judah’s position into consideration]?” 

[R. Yosé b. Halafta] said to him, “Every day you would prefer my 
opinion in the presence of R. Judah and now you prefer R. Judah’s in 
my presence? ‘Does he mean to ravish the queen in my own palace?’ 
(Esther 7:8).” 

[Rabban Simeon b. Gamaliel] said to him, “Tf so, let us not interrupt 
in order that the law not be fixed in Israel according to R. Judah.” 

They did not move from there until they fixed the law according to 
R. Yosé [T. Ber. 5:1]. 

R. Judah [said] in the name of Samuel, “These [the foregoing] are 
the opinions of R. Judah and R. Yosé. [But] the opinion of Sages [the law] 
is: [A person] spreads a cloth and sanctifies [the day].” 


I quote this entire section because it comprises everything that was left 
unquoted earlier in the Yerushalmi’s immediate commentary on this 
Mishnah. Most of the section is a baraita (in bold print) representing a 
dispute about whether one may eat the afternoon before the Sabbath and 
how, if one is eating, one must transition to the Sabbath night meal itself. 
After the baraita is quoted, an early Amoraic opinion cites the decided law 
(spread a cloth and bless), leaving the question of practice definitively 
answered. 

What is of greatest interest at present, though, is the Yerushalmi’s brief 
opening observation that occasions the quotation of the baraita — the claim 
that the opinion of the Pesachim Mishnah, forbidding eating the after- 
noon before Passover, is that of R. Judah, who forbids eating during the 
same period before the Sabbath. On the surface, the suggested parallel 
seems cogent. But it is also facile, and there is good reason to question 
whether it is indeed correct. The key difference between the case in the 
Mishnah and that in the baraita is that one is talking about Passover and 
the other about the Sabbath, and it is not obvious that the two should 
require the same preparation. Passover is the only time during the entire 
Jewish year that the Torah requires a Jew to eat certain foods in defined 
quantities. It is true that rabbinic law also requires a Jew to eat a festive 
meal on Sabbath eve, but this is not, as the rabbis understand it, an 
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obligation from the Torah. Nor are there defined foods that one must eat 
in specified, significant quantities, as on Passover. Thus, one could readily 
make the argument that one needs a substantial appetite when beginning 
the Passover celebration, for without it one could not fulfill one’s obliga- 
tion, whereas when one commences the Sabbath there is no such worry. In 
other words, R. Yose, who allows one to continue eating as the Sabbath 
approaches, might agree that in anticipation of Passover, one should not 
eat. For this reason, the parallel suggested by the Yerushalmi is logically 
unsound and therefore indefensible, at least if logical analysis carries any 
weight.*? 

It is fair to say the qualities exhibited here — the Yerushalmi’s penchant 
for brief questions and deliberations followed by clear answers, its failure to 
take the next logical analytical step, and its preference for the teachings of 
tradition above conclusions suggested by mere human reasoning — may be 
taken as representative. Thus, to begin with the first characteristic, while 
by no means all of the Yerushalmi’s deliberations conclude so neatly, 
answering all halakhic questions raised in the course of discussion, the 
majority surely do. In good rabbinic fashion, the Yerushalmi asks ques- 
tions and it offers arguments (though generally rather brief ones). But it 
also gives answers. 

Neusner views this characteristic as a programmatic one, and he makes 
broad claims for the Yerushalmi based on it. In his description, “The sages 
of the Talmud of the Land of Israel seek certain knowledge about some 
few, practical things... the Talmud makes decisions.”’° This quest for 
certainty has a flip side, one that reflects on the second characteristic 
observed above: “They therefore reject — from end to beginning — the 
chaos of speculation, the plurality of possibilities even as to word choice; 
above all, the daring and confidence to address the world in the name, 
merely, of sagacity.”*’ Elsewhere, he expresses the same point in this pithy 
statement: “authority resting on little more than human reflection is 
insufficient. ”’” As I indicated earlier, both of the qualities here emphasized 
by Neusner are in evidence in the text just examined; the Yerushalmi 
makes decisions, but only when it has a clear tradition, and it avoids the 
kind of analysis that would make its answers insecure. Secure answers, even 
if logically unsound, are preferred to the chaos that probing questions 
might yield. 


* Tn fact, the later Talmud, the Bavli, offers precisely this analysis and rejects the notion that the 
opinion of the Pesachim Mishnah is that of R. Judah. See b. Pesachim 99b. 
5° Neusner, Judaism in Society, pp. 110-111. 5! Ibid., p. 110. * Tbid., p. 111. 
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The assertion just made does not rest on just one such example. I will 
offer another immediately, and other scholars have identified this quality 
throughout the Yerushalmi, citing other exemplary cases. The one I have 
chosen, found earlier in this same tractate, is more explicit than many. The 
text is the well-known story of the appointment of the famous Hillel as 
Patriarch over the rabbinic estate. This story appears in multiple rabbinic 
documents, and the differences between versions may be taken as exem- 
plary of the ideologies of the documents in which they appear. This is 
particularly so as the stories — all profoundly anachronistic — are told about 
the person who might rightly be called the “founding father” of the 
rabbinic movement, a “hero” the descriptions of whom attracted the 
qualities that were most highly regarded by rabbis in each setting. 

The story begins with the Elders of Beteirah asking whether the offering 
of the Pesach (Paschal) sacrifice pushes aside Sabbath restrictions. They 
turn to Hillel, and he proceeds to offer them an answer (“yes, it does”) 
supported by the exercise and application of a number of rabbinic methods 
for deriving law (midrashic methods). After he has done this, they reject his 
exercise, demonstrating how each attempted proof may be refuted — 
emphasizing along the way that at least one of these methods, called 
“gezeira shava,” may be used only to uphold what one already knows, 
not to derive something new. The dramatic conclusion of this sequence 
is this: 

Even though he was sitting and expounding for them the whole day, 
they did not accept it [the affirmative answer] from him until he said to 
them, “I swear that this is what I heard from Shamayah and Avtalion.” As 


soon as they heard this from him, they stood up and appointed him 
Patriarch over them. (Pesachim 6:1, 33a) 


The story is rather long and elaborate for the Yerushalmi, replete with 
details describing attempted proofs and refutations. Why does the text go 
into such detail? The answer must be that there is an important point to be 
made, and that point requires detailed exemplification. Ironically, the very 
hermeneutic methods Hillel uses to offer his proofs are rabbinic methods. 
They are authorized explicitly within the context of the rabbinic estate. Yet 
they are rejected here as inconclusive — as lending themselves to counter- 
arguments and ultimate refutation. Only the clear voice of tradition can 
prevail, and it is only that voice that is accepted as authoritative in this 
search for a halakhic answer.*? 


53 See also my comments, “Concerning the Theological Assumptions of the Yerushalmi,” p. 359. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 15:35:14, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.006 


123 A History of the Talmud 


To the two characteristics on which we have focused so far (the pursuit 
of clear answers and the rejection of reason, independently applied, as a 
source for those answers) we can add several, some of which are evident 
in the texts examined above and some of which are not. One of the 
earliest modern observers of the Yerushalmi, Zechariah Frankel, offered a 
description of the Yerushalmi that remains valuable. Among Frankel’s 
observations are these: the Yerushalmi limits objections and deliberations 
(28b, 32b—33a).°* It prefers simple, straightforward logic (28b, 32b) and 
doesn’t always seek solutions to logical difficulties (32b). The Yerushalmi 
doesn’t always read the Mishnah closely (30a), nor is it troubled by 
redundancies in Mishnaic teachings (30b).’’ When there is a Tannaitic 
dispute, the Yerushalmi doesn’t seek to explain that dispute, nor to explore 
justifications of the differing opinions (31a). On the contrary, where 
possible, it seeks to show that tannaim who seemingly differ in fact 
agree (37a).°° Finally, as a general observation, Frankel remarks that the 
Yerushalmi seeks to establish halakhah more than it seeks to pursue logical 
deliberations (36a). To these observations may be added many, including 
the fact that the Yerushalmi rarely suggests alternative formulations for 
scripture, and almost never pursues alternative explanations or reasons 
beyond the barest few.” 

Considered as a whole, then, what is the Talmud Yerushalmi trying to 
do? In Neusner’s reading, The Yerushalmi’s qualities and characteristics 
constitute a considered, strategic — one might even say “philosophical” — 
response to the challenges Jews faced in Palestine in the period during 
which it came to formation. A few select comments will capture his thesis: 


The Talmud stresses the themes of certainty, consensus, and authority. 
These points of insistence also express a general concern to overcome 
doubt, confusion, diversity, and civil chaos. (p. 3) 


The Talmud’s paramount points of insistence constitute a point-by-point 
program in defiance of the age: certainty over doubt, authority over 


Page numbers in parentheses refer to Frankel’s Mevo ha-yerushalmi. 

This may be because, as Moskovitz writes, “the PT generally interprets Tannaitic texts in 
accordance with their plain meaning, in contrast to the BT, which frequently does not.” 

It has too often been remarked that the Bavli, too, seeks to reconcile apparent differences of 
opinion, insisting on agreement where a simple reading of inherited teachings would suggest 
otherwise. In fact, the Bavli is generally content to uphold disputes. A “successful” Bavli 
deliberation will maintain the defensibility of each opposing option to the very end. For more on 
this quality of the Bavli, see Chapter 8. 

57 See Kraemer, The Mind of the Talmud, pp. 94-95. 
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disintegration, salvation over chaos, above all, hope and confidence in an 
age of despair.*® (p. 26) 
In the period and circumstance represented by the Talmud of the Land of 


Israel, people believed that decisions had to come forth, arguments had to 
reach solution, doubt had to be resolved. (p. 97) 


In context, we see that this was the Talmud’s response: triumph over 


despair. (p. 17)°? 


These are very “broad stroke” claims, tying, critics have claimed, too neat a 
bow on a package the details of which are far too “messy” to tie up in this 
way. Yet one cannot help but see the sense of the connection that Neusner 
has made between the historical setting and the rabbinic product. The 
early fifth century (more or less) was, as we saw, a period in Palestine when 
Jews would have found themselves in severe doubt, their assumptions 
profoundly challenged. Theologically rejected subjects in a more and more 
Christian empire, Jews could only have found comfort and security in 
clear, definitive answers and the rejection of questions and chaos, whatever 
their source. Of course, the Yerushalmi was not monolithic — it did not 
answer all questions, and reasoning was woven into its deliberations 
despite the suspicion with which reason was greeted. In addition, there is 
no doubt that some of the Yerushalmi’s Amoraic traditions derived from 
generations before its final formulation, and that it is not, therefore, a 
response to a single age, at least not in all of its details. But it was 
formulated at the end, and what we preserve, whatever the chronology of 
its origins, is the final version of an ever-changing tradition. Thus it can 
only be the early fifth century that provides the setting for the Yerushalmi’s 
generative forces. Furthermore, even if we admit that broad pictures 
cannot explain everything, we must insist that they need not do so. As 
long as they explain the bulk of what we see, we can be comfortable with 
unanswered questions and anomalies. In this light, I would claim, Neus- 
ner’s generalizations offer much insight, even if puzzles remain. 

Let us go back to Frankel’s list and consider how what he identifies 
supports Neusner’s interpretation. Limiting objections and deliberations 
allows teachings to stand. Simple, straightforward logic avoids the desta- 
bilization of received teachings. Refusing to read the Mishnah too closely — 
by ignoring redundancies, for example — achieves the same, by avoiding 
“troubling” questions about the very text around which the Yerushalmi is 


58 This would explain why so little of history leaves its impact on the text, and why historians have so 
often been misled when using the text as their source. 
5° All from Neusner, Judaism in Society. 
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organized. Harmonizing differing opinions, rather than supporting them 
by justifying each of two sides, yields certainty and avoids dispute. Imagin- 
ing alternative formulations of scripture makes it easier to avoid question- 
ing scripture, while the avoidance or limitation of alternative explanations 
allows conclusions to stand with greater confidence. Logic and its play are 
disruptive, while halakhah is definitive and secure.°° 

The Talmud Yerushalmi, then, is a traditionalist text, one that sought to 
create a world of relative certainty and stability in the face of a world that 
for Jews in Palestine (and elsewhere) had to be uncertain and unstable, 
perhaps in the extreme. But it did this in an entirely innovative way — for 
the first time ever, in the way of a Talmud. “Talmud” — characterized by 
the citation of opinions, the record of disputes, the working out of differ- 
ences, and engaged interpretation and extension of a received canonical 
text — was unprecedented, both within the Jewish world and without.® It 
was and remained a uniquely rabbinic form. It was the Yerushalmi that first 
gave expression to this form, offering one model of what Talmud could be. 
The later Talmud, the Babylonian Talmud (the Talmud), would resemble it 
in significant respects. But the latter would differ from the former in what 
are, arguably, even more significant respects. Talmud is a genre (with only 
two instantiations) but not a single form. 

Given the later dominance of the Babylonian Talmud (the Bavli), 
it has been difficult for scholars to write about the present Talmud 
(the Yerushalmi) without contrasting it, at least implicitly, with the 
Bavli. What this means is that many of the observations offered here 
may be taken, by implication at least, to describe what the Bavli is but 
the Yerushalmi is not. Therefore, if the Yerushalmi limits objections and 
deliberations, the Bavli rejoices in them. If the Yerushalmi prefers 
simple, straightforward logic, the Bavli thrives on complex, logical oper- 
ations. If the Yerushalmi reads the Mishnah according to its simple 
meaning, the Bavli reads it as scripture, demanding that every word have 
significance. And so forth. 

What this means is that our exploration of Talmud has only just begun. 
Having acquired an acquaintance with the Yerushalmi, we have begun 
to understand Talmud as a process and form. But as we have remarked 
all along, the Talmud is the later Talmud, the Bavli. The Bavli became the 
canonical Talmud for both “inherent” and accidental reasons — that is to 
say, both by virtue of its special qualities and as a consequence of historical 


6° See also Vidas, Tradition, p- 121. 
é! Supporting this same conclusion, see Hezser, Jewish Literacy, p. 435. 
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developments over which the sages had no control. It is to the ultimately 
canonical Talmud, the Bavli, that we will turn in the next chapters, seeking 
to understand both the world in which it took shape and the unique 
qualities that led to its triumph. Doing so, we will gain an appreciation 
of the single document that most influenced the shape of Judaism and its 
relationship to the world for all time to come. 
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CHAPTER 7 


Jews in Babylonia and the Emergence of the 
Babylonian Talmud (the Bavli) 


When small numbers of rabbis fled Palestine in the mid- to later second 
century, leaving behind a land that had been repeatedly scarred by 
rebellion and war, they were perhaps attracted to Babylon by virtue 
of their recognition that Babylonia was, by this point, an ancient 
Jewish home. Babylonia was, in its way, a biblical Jewish homeland, 
one to which ancient Jews were exiled (in the early sixth century BCE) 
by divine direction as articulated by the prophets, where they were 
told to settle and flourish until called back to Zion by God or God’s 
agent (see Jer. 29:4—7). But many did not return when the return came, 
and, as a consequence, a substantial Jewish population continued to live 
there, evidently in peace and mostly in comfort, from the time of the 
Babylonian exile to the time of the rabbis. Whoever these early Palestin- 
ian rabbinic immigrants were, then — and we know only scattered 
names — they joined a well-established Jewish community, one whose 
practices and beliefs, whatever they were, would have been rooted in 
centuries-old tradition. 

Of course, the vast majority of Babylonian Jews in ca. 200 CE had never 
heard of a rabbi, let alone met one, so rabbis who carried their new, 
originally Palestinian system with them would have faced a considerable 
challenge: it would be difficult enough to maintain an originally Judean 
system of practice and beliefs among a small group of rabbinic Jews on 
Babylonian soil, let alone promulgate what would have been experienced 
as a strange approach to Judaism among those who already had long- 
established, accepted customs. Yet over the course of the next several 
centuries, not only would the rabbis survive in Babylon; they would 
flourish, creating a system and a document of such power that it would 
come to define Judaism as a whole from late Antiquity to modernity. To 
understand how the rabbis did this, we must understand something of 
their experience, along with the experience of other Jews in Babylonia 
during the centuries in which the Talmud took shape. 
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Unfortunately, it is not easy to tell the history of Jews in Babylonia 
during this period, for outside of stories and references in the Talmud 
itself — a particularist document, with a distinctive perspective, the received 
version of which is often generations or centuries removed from the events 
it records — almost no evidence survives concerning Jewish life in this place 
and period.’ Indeed, the only surviving physical evidence is hundreds of 
bowls overwritten with magical formulae that contain quotations of Jewish 
scripture, along with the names of Jewish individuals (even a rabbit), 
Jewish demons, and the Jewish God — a significant but limited corpus. 
Still, we do know something (though not a lot) about the broader 
Babylonian—Persian history of this period, and a search for echoes of the 
ambient society in the pages of the Talmud will not turn up empty. With 
sufficient care, we can lay a reasonably secure foundation for our explor- 
ation of the Judaism that produced the Talmud. 

To understand the experience of Babylonian Jews during the period of 
the Talmud’s production, we must begin with the recognition that early 
in this period (the 220s), a new Persian regime established itself at the head 
of the empire that included Babylon (Iraq). This new dynasty — the 
Sassanian — was led by a family of Mazdean priests who had deep loyalties 
to the Zoroastrian religion. The new empire was more centrally controlled 
than the one that had preceded it, and Zoroastrian clerics were granted 
new authority.” In theory, such conditions might have been detrimental to 
the welfare of Jews living in the empire. 

In fact, however, there is no evidence of deterioration of the status of 
Jews under the Sassanian regime, and even if Zoroastrian clergy were 
granted more power, Jews seem to have been little affected by such 
developments.’ Overall, Jews could comfortably recognize many of the 
categories and assumptions of Zoroastrianism,* since Judaism as they knew 
it had long before — in the original Babylonian exile — been influenced by 
Persian religion. Indeed, the Torah, the very foundation of Judaism, was in 
certain respects a Babylonian product, having achieved its final, received 
form in the Babylonian exile, from which it was carried back to the Holy 
Land by Ezra and his followers. The Persian-influenced elements of the 
biblical books — and therefore of Judaism — are numerous and significant. 


* See Schwartz, “The Political Geography of Rabbinic Texts,” pp. 89-90. 

* See Gafni, “Babylonian Rabbinic Cultures,” p. 234. > Ibid., p. 236. 

4 As Yaakov Elman writes (“Middle Persian Culture,” p. 194), “Zoroastrianism was . . . a more benign 
presence than either Roman paganism or Christianity. Its theological and ritual structure was more 
in tune with that of rabbinic Judaism than Roman paganism was, and .. . it shared an expectation of 
a messianic advent with Judaism.” 
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These include the seven-day week, with its crowning Sabbath day, and the 
post-exilic Jewish calendar as a whole; the new post-exilic names of the 
“Jewish” months are Persian in origin. The Torah’s emphatic concern for 
matters of ritual pollution, and even those factors that contribute to 
pollution, echo the same concerns in Zoroastrianism. These concerns, 
along with others, would continue into rabbinic Judaism, as a consequence 
of which Jews subscribing to either system — either those who continued to 
follow ancient biblical ways or those few who began to follow the rabbinic 
approach — would find a religious atmosphere defined by Zoroastrianism 
often familiar and generally congenial. 

Jews in Babylon lived in close proximity to their neighbors, speaking the 
same language (Aramaic), enjoying mundane interactions in the market- 
place and even, possibly, in their homes. The centers of Jewish life 
included cities such as Mahoza, part of the metropolis that served as the 
Sassanian winter capital.” This was a city with a large and diverse popula- 
tion, and there is no evidence that Jews segregated themselves from the 
population at large.° If the testimony of the Talmud is to be believed 
(and I know of no reason not to believe the Talmud’s representation of this 
reality), Jews and their neighbors even occupied homes in the same 
courtyards. Palestinian rabbinic enactments, the purpose of which was to 
separate Jews from their neighbors, were relaxed in the Babylonian setting, 
allowing even pious followers of rabbinic law to intermingle with their 
neighbors.’ The consequences of this daily interaction are amply evident 
even in a particularist document such as the Talmud, suggesting an even 
greater impact on Babylonian Jewry more generally. 

Scholars of Babylonian Jewry during this period have done much to 
expose and document the “Babylonian-ness” of the Talmud, itself evidence 
of the contact we have described. This phenomenon is found in the 
Talmud’s borrowed vocabulary, in its descriptions of local Jewish practices 
such as early marriage,® and in its record of popular “superstitions” such as 
the powerful belief in demons.’ Perhaps the most notable expression of the 
degree to which Jews felt at home in Babylonia is found in the Talmud’s 
discussion of the merits of Babylon when compared with the Land of 
Israel — the Holy Land. The Mishnah, a Palestinian rabbinic product, 
privileges the Land of Israel (and, within it, Jerusalem) with respect to 


Secunda, The Iranian Talmud, pp. 3-4. 

6 See Ibid., pp. 37-38, and Gafni, “The Political, Social, and Economic History,” p. 811. 

Gafni, “The Political, Social, and Economic History,” p. 811. 8 See Ibid., p. 813. 

For an excellent discussion of demons in the Persian and Babylonian rabbinic context, see Gafni, 
“Babylonian Rabbinic Culture,” pp. 244-252. 
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marriage law (see Ketubot 13:11). The Talmud, in its commentary on this 
Mishnah (b. Ketubot 110b—111a), echoes the Mishnah by quoting other 
Palestinian teachings that highlight the ascendancy of the Holy Land, but 
then, employing the voices of Babylonian sages, calls that ascendancy into 
question. For example, though admitting that a Jew who enters the Holy 
Land is not permitted to leave it, the Talmud adds that the same is true for 
a Jew who comes to Babylon. In its most extreme declaration, the Talmud 
(in the name of R. Judah) insists that “anyone who lives in Babylon as 
though lives in the Land of Israel.” There is no starker way for a Jew to 
insist that “this is home.”*° 

The generally unembarrassed Talmudic record of Jewish belief in magic 
and demons is echoed in the only material evidence of Jewish relevance 
surviving from this period (in this case, from the middle Talmudic period — 
the fourth century — and beyond), that is, the earthenware magic bowls 
mentioned earlier. These bowls, hundreds of which have been discovered, 
are overwritten with line after line of Jewish Aramaic containing formulae 
that “divorce” resident demons, thereby protecting the homes of those 
who use them. The formulae adhere closely to rabbinic models, though the 
individuals protected by the “divorces” often bear distinctly Persian names. 
Notably, R. Joshua ben Perahya — himself known in the Talmud — is 
repeatedly the person (we might say “magician”) who is said to have the 
power to cast the demons out.'" These bowls suggest clearly that Jews, and 
even rabbis, participated in the popular superstitions of Persian society, 
and they even suggest that Persians viewed rabbis as having special powers 
against demons. 

The Talmud records scattered hints of isolated religious persecutions or 
tensions with the Zoroastrian priesthood, but these are genuinely rare and 
suggest, in combination, that persecutions or limitations were barely a 
factor for Babylonian Jews. The later chronicle, the Epistle of R. Sherira 
Gaon (tenth century), makes reference to a series of anti-Jewish persecu- 
tions in the fifth century, beginning during the reign of Yazdagird II 
(438-457) and continuing under his son Peroz (459-484). According to 
Sherira’s account, Sabbath observance was prohibited, synagogues were 
closed, and Jewish children were taken to serve in Zoroastrian fire 
temples.'* But these events left no ripple in the Talmud (which was not 
yet finished at this time), so they cannot have been widespread or of 


1° One may find a more general exposition of the Talmud’s affirmation of the (Babylonian) diaspora 
in Boyarin’s A Traveling Homeland. See also Gafni, “How Babylonia Became ‘Zion.”” 
™ For all of this, see Gafni, “Babylonian Rabbinic Culture,” pp. 248-251. See Ibid., p. 238. 
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enduring effect. In fact, the available evidence supports an overall benign 
picture. Even in areas of religious practice where Jewish practice was 
different from and objectionable to Zoroastrian custom and sensibility — 
such as the treatment of the dead, where Jews insisted on quick burial in 
the earth, an act forbidden by Zoroastrian law due to the earth’s purity — 
there is almost no evidence that Persians impeded Jews from following 
their own ways.'* Jews could be Jews in Babylon, while at the same time 
being Babylonian. 

Having observed the importance of Zoroastrianism in the Persian 
sphere, and even potential conflicts between Jewish and Zoroastrian 
practice, it is important to note that Christianity was also present in 
these territories, and that Zoroastrianism was not necessarily the most 
commonly practiced faith among the neighbors of Jews in important 
locations. Thus, for example, Mahoza — home of prominent Talmudic 
rabbis — was also home to a sizable Eastern Christian population. "4 In fact, 
evidence suggests that Zoroastrians were far more concentrated in Iran 
than in Babylonia, and no Zoroastrian fire temples have been unearthed 
in Babylonia (which does not, of course, mean that they didn’t exist)."° 
Where Christians were common, as in the regions where Jews commonly 
clustered, there was significant conversion from Zoroastrianism to 
Christianity,"® and Richard Kalmin has documented the religious and 
cultural influence of this Christianity in Talmudic tales." Taken together, 
this means that Jews lived in a diverse religious landscape, and were 
faced with the challenge and competition of both Zoroastrianism and 
Christianity. 

Jews’ acceptance of their lot as full residents of the Sassanian realm 
found expression in the rabbinic dictum attributed to Samuel (third 
century; B.B. 54b), “dina demalkhuta dina” — the law of the kingdom is 
the law. Of course, we can’t really know to what degree Samuel, a rabbinic 
Jew, spoke for non-rabbinic Jews (though there is no reason to believe that 
Jews whose families had lived in Babylonia for centuries felt any Jess 
Babylonian than Samuel). And we might also observe, somewhat cynically, 
“what choice did Jews really have?” But giving affirmative expression to 
such a principle goes far beyond passive acceptance, so there is no denying 
that Samuel’s ruling is significant. The rule is an expression of “feeling at 
home” that at the same time facilitates comfortable residence in that home. 


13 Which is not to say that there may not have been occasional incidents; see Yevamot 63b. 
14 See Secunda, The Iranian Talmud, pp. 3-4. 1 Ibid., pp. 36-37. 16 Tbid., p. 41. 
17 See Kalmin, Migrating Tales. 
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Samuel’s statement has properly been understood to represent the experi- 
ence of Jews in their home between the rivers. 

What do we know about Jewish community leadership during these 
centuries? In reality, not very much. Unfortunately, to answer this and 
other such questions we have no choice but to rely exclusively on the 
record of the Talmud. Written by rabbis, we should expect the Talmud to 
make claims that privilege their interests and exaggerate their influence vis- 
a-vis non-rabbinic figures, including the recognized head of the Jews, the 
exilarch (Aramaic: resh galuta — “head of the exile”). If every claim the 
rabbis make for their own power in Babylonia must be taken with a grain 
of salt, then what can we say about their relationship with the exilarch, 
about their authority over the people, and about their power to promulgate 
the Judaism that they profess? 

Even according to the rabbinic record — if we put legendary claims 
aside — the institution of the exilarch was unknown before the late second 
or, more probably, the third century." From that point onward, and 
accepting the picture of the exilarch offered in the Talmud’s scattered 
references, we could reasonably say that the exilarch had authority in 
certain places over Jewish markets and perhaps other community affairs." 
Presumably, the exilarch also represented Jewish interests to the throne. To 
be sure, the rabbis sometimes imagine the exilarch in what might be 
described as “rabbinic garb,” and they claim certain influence over the 
holder of the office. But there is also rabbinic evidence of tensions with the 
exilarch, and it is fair to say that, whatever power the exilarch had, it surely 
wasn’t a product of rabbinic power, which was, at this point, mostly 
limited. On the contrary, the rabbis would have gained influence only to 
the degree that they could gain the trust of the exilarch, a figure who was, 
to one degree or another, already influential. If and when the rabbis 
cooperated with the exilarch, it was out of mutual self-interest. 

If the only real evidence we have for Jewish life in Babylon during this 
period is the rabbinic record, perhaps we can at least say something about 
the status and institutions of the rabbis, however cautiously. This will 
be, at most, an insular picture, a sketch of the inside from the perspective 
of insiders. Nevertheless, however cut off from the life of “normal” 
Babylonian Jews the rabbis may have been, their institutions and practices 


18 See Gafni, “Babylonian Rabbinic Culture,” p. 231, and more recently, Herman, A Prince, 
pp. 54-133 (for his conclusion, see p. 132). 

See Gafni, The Jews of Babylonia, p. 102, and Herman, A Prince, pp. 162-180. On the geographical 
range of the exilarch, see Herman, A Prince, pp. 134-161. 
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were obviously the foundation on which the Talmud was ultimately built, 
so an insider’s perspective is not irrelevant to our interests. 

To gain an appreciation of the rabbinic estate, there are certain essential 
questions we must try to answer. These are (1) how were the rabbis 
as a group organized, (2) did they operate in formal institutions (or, 
alternatively, when did rabbinic institutions develop), and (3) what were 
the rabbis’ relationship and influence with Jews at large? 

In an early and influential work on the Babylonian rabbinate, David 
Goodblatt conducted a comprehensive study of technical terms in the 
Talmud relating to rabbinic collective study, in which he concluded that 
during the active centuries of the Babylonian amoraim whose activity is 
reported in the Talmud (third—fifth centuries), the language suggests that 
the rabbis did not gather in academies (yeshivot), as had traditionally been 
assumed. Instead, rabbinic learning took place primarily in disciple circles. 
There were, apparently, occasional larger gatherings, but these were not 
institutionally based.*® Though some scholars initially resisted this revised 
picture, it has now been largely accepted. This has important implications 
for our understanding of both institutions and authority within the 
rabbinic estate. If there were no permanent institutions, as the evidence 
suggests, then there could have been no heads of institutions; if there were 
no yeshivot, there were no roshei yeshivah.*" Accordingly, Amoraic disciple 
circles must have been informal, and “membership” voluntary — a disciple 
bound to a master by the mutual agreement of both.** 

What about the relationships of rabbis with other Jews, and their 
participation in general Jewish life? One scholar has advanced a reading 
of Talmudic exchanges to conclude that, outside of formal settings such as 
the adjudication of legal disputes, the rabbis maintained an aloofness, even 
an insularity, with respect to non-rabbis.** But such a conclusion ignores 
much evidence and relies on what are often idiosyncratic readings of 
particular stories. As Shai Secunda comments, “there is little solid evidence 
that Babylonian rabbis were closed off from the rest of society — neither 
from non-Jews nor from non-rabbis.”** A sociological reading of the 


For Goodblatt’s summary of all of this, see “The History of the Babylonian Academies,” p. 837. 
Gafni (The Jews of Babylonia, p. 232) reports that the Talmud mentions the appointment of 
individuals as “roshei yeshivah” in only two places, supporting the notion that “yeshivah” (literally, 
“sitting” or session) was an occasional gathering and not a formal, permanent institution. 

See Rubenstein, “Social and Institutional Settings,” p. 66. 

Kalmin, The Sage in Jewish Society, p. 5. 

Secunda, The Iranian Talmud, p. 142. He goes on to comment that “none of Kalmin’s answers to 
the question really admit that perhaps the high ratio of these disputes in the Bavli ... may indicate 
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Bavli’s discourse yields conclusions similar to Secunda’s.*’ In light of the 
Talmud’s common representation of the rabbis’ regular interchange with 
Jews at large, and the absence of evidence for institutions into which they 
might have withdrawn, it is hard to avoid the conclusion that rabbis 
participated with regularity in general Jewish and Persian societies. It was 
in these numerous and mundane settings, therefore, that the rabbis began 
to gain support and exercise influence. 

How, then, did the rabbinic movement grow and gain influence in 
Babylonia? Putting together the factors we have already identified, a 
picture of slow, gradual development will emerge of necessity.** At the 
beginning — that is to say, in the early to mid-third century — rabbis in 
Babylonia could barely have been a “movement” at all, as opposed to 
scattered, individual sages and their devoted disciples. In the context of a 
Jewish population that was long established and certainly far more numerous 
than were rabbis and their followers, rabbis would barely have been noticed by 
most Jews, let alone heeded. If rabbis had a notion that theirs was the “correct” 
form of Judaism — as they surely did — and if they wanted to persuade other 
Jews in Babylonia to follow their ways, then they had to dedicate themselves 
to a program of modeling, education, and influence that would persist over 
the long haul. In the absence of official, recognized authority, and with no 
institutional power or affiliation, they had no other choice. 

The rabbis certainly had no position or power in synagogues, which 
were places for communal gathering in which local Jewish elites wielded 
any power that was to be wielded.*” As in the Land of Israel, the rabbis 
were generally satisfied in their places of Torah study in any case. If they 
wanted to win support in the community, they would have had to venture 
beyond the comfort of their Torah study circles so that they might be seen 
and heard. They would have had to live lives that other Jews would view as 
exemplary. They would have had to impress others with their expertise in 
Torah, drawing upon a power and authority (that of the Torah) which no 
Jew doubted. If, by virtue of their literacy and education, they could 
acquire positions of significance conducting adjudications between Jew 
and Jew, then they could gain respect.?* If the exilarch saw it as 


that indeed the Babylonian rabbis were not insular at all, but were engaged in conversations with 
non-rabbis and non-Jews.” 

See Kraemer, Responses to Suffering, pp. 208-210. 

See Rubenstein, “Social and Institutional Settings,” p. 66. 

Ibid., p. 67, and Gafni, “Synagogues in Babylonia,” pp. 223-227. 

On the Bavli’s record of rabbinic involvement in adjudicating the disputes of Babylonian Jews, see 


Gafni, “Acts of the Court.” 
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advantageous to employ them as, say, overseers in the market, in that way 
too they could enhance whatever limited authority they might gain. In the 
absence of a significant turn of events (and, in fact, there was no such 
significant turn), this was a process that would take centuries. 

During these centuries, the rabbis in Babylonia, as those in Palestine, 
would continue to study their base text, the Mishnah, expand their 
curriculum with attention to its related teachings, supplement its laws 
with their own laws and comments, and develop new methods of analysis. 
The record of the Bavli shows that the amoraim of Babylonia did 
not develop their approaches in isolation, as the opinions of individual 
Palestinian sages were promulgated in Babylonia, at least until the early 
part of the fourth century. The model of the Palestinian teachings often 
served Babylonian sages, as many of their teachings, at least in the first 
several Amoraic generations, assumed the same forms. At the same time, as 
we shall see in some detail, beginning in the mid-fourth century, Babylon- 
ian rabbis began forging original formulations and methods, and one may 
easily observe that Amoraic deliberations in Babylonia went in directions 
and employed methods that Palestinian amoraim seem never to have 
imagined. Finally, when we get to the stage of the finished Talmuds, we 
find that the documents are significantly different, a difference that justifies 
considering the Bavli as a document independently of the Yerushalmi, 
whatever earlier influence and borrowing there might have been.*? 

Based upon the Babylonian Talmudic record, we may say without 
hesitation that rabbinic teachers engaged and expanded the corpus of 
Tannaitic rabbinic teachings from sometime in the first half of the third 
century until at least ca. 500 CE. As we observed in Chapter 5, initially 
these sages took their marching orders from what was emerging as 
the canonical document of the rabbinic movement, the Mishnah. They 
clarified it, supplemented it, and issued new regulations oriented around 
the Mishnah’s categories and emulating its forms. For all intents 
and purposes, they continued the Mishnah — drawing on its authority to 
enhance their own. 

But late in the third century and into the early fourth, the focus and 
method of rabbinic study began to shift. No, the Mishnaic mold was not 
left entirely behind. But, if the Talmudic record is at all to be believed, 
the emphasis of rabbinic study began to change. During this period, 


29 There is considerable and ongoing debate over the extent to which the Amoraic formulations of 
Palestine were available in Babylonia; for important discussions of this question, see Hayes, Between 
the Babylonian and Palestinian Talmuds, and Gray, A Talmud in Exile. 
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dispute and argument — about the meaning of the Mishnah or its related 
texts, about Amoraic legislation that supplemented the Mishnah — began 
to emerge as important enterprises, sufficiently so that the rabbis began to 
study these disputes and debate the merits of opinions on their different 
sides. As a consequence, rabbinic deliberations in which differences were 
expressed were preserved for further attention, to serve as fodder for further 
argumentation to follow. By the middle of the fourth century, this atten- 
tion developed into an ideology, according to which debate and deliber- 
ation regarding matters of rabbinic Torah were asserted to have their own 
worth. Soon, argumentation would be studied for its own sake. 

Exemplifying this shift is teachings in which sages justify their own 
stated opinion, by saying, for example, “on what basis do I say this?” and 
quoting a Mishnah or related text to back themselves up. Alternatively, 
their justification might reference the “logic” of the matter, as they declare: 
“it makes sense according to my opinion!” Sages of this period even engage 
in what might be called “textual criticism” of the Mishnah. More 
developed or elaborate examples of these moves, which begin to emerge 
in the third decade of the fourth century, include cases such as that of Rava 
at Eruvin 8b, where he offers justification of both his own opinion and that 
of his opponent. This “balanced” comment reflects growing interest in the 
value of argumentation — and its different sides — in general, as comments 
of these amoraim focusing on argumentation as such become far more 
common. Examples include both affirming (“the one who objects objects 
well”) and challenging (“what is Rav Hamnuna objecting to Rav She- 
shet?”) observations relating to the argumentation of others. 

A relatively modest example of the attention to argumentation and logic 
that emerges in this period — an example that is already “pregnant” with 
the Talmudic method that will emerge subsequently — is preserved at 
Gittin 29b. The text concerns a question pertaining to the delivery of a 
bill of divorce (a get) from a husband who is abroad to his (soon to be 
former) wife via a messenger (= legal agent). The Mishnah that serves as 
the foundation of the discussion declares that if such a messenger gets sick, 
he may gather a court comprised of three individuals to appoint another 
messenger in his stead. The first messenger validates the get by testifying “it 
was written and signed before me” but the latter messenger testifies only 
that he is the messenger of the court. 

The relevant Amoraic exchange is this: 


A. Rabbis said to Abimi b. R. Abbahu: “Ask R. Abbahu [your father]: May the 


messenger appointed by a messenger himself appoint a messenger or not?” 
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B. He said to them: “That shouldnt be your question, since it is taught [in 
the Mishnah]: the latter messenger [does not have to say “it was 
written and signed in front of me”], from this it follows that he may 
[also] appoint a messenger. 

C. Rather, what you should ask is [this]: When he appoints a messenger, is it 
[only] in [front of] a court, or even not in a court?” 

D. They said to him: “This is not our question, since it teaches [in the same 
Mishnah]: But he merely states, ‘I am the agent of a court [implying 
that a court of three is necessary].” 

E. R. Nahman bar Isaac repeated [the discussion] this way: “Rabbis 

said to Abimi b. R. Abbahu, ‘Ask R. Abbahu: When the messenger 

appointed by a messenger appoints a messenger, is it [only] in a court, 
or even not in a court?” 

“He said to them: ask rather whether he may appoint an agent at all!” 

G. “They said to him: ‘This is not a question for us, for we have learned in the 
Mishnah: the latter messenger does not. . .’ — from this [it follows] that 
a messenger appoints a messenger. Rather, what is troubling us [is this]: 
[When he appoints a messenger, does he do so only] in a court, or [even] 
not in a court?” 

H. “He said to them: ‘this should also not trouble you, since it teaches: But he 
states, “I am the agent of a court.” ” [emphasis added] 


Ti 


(Don’t worry if you don’t understand the details of this exchange. What 
matters here is the process.) For our purposes, what is important to notice 
in this text is the fact that R. Nahman bar Isaac, a fourth-generation 
Amora (mid-fourth century), quotes a halakhic discussion that could only 
have taken place shortly before his (re-)statement of it. Now, we can only 
surmise what happened here: in one reconstruction, Nahman may have 
received the first version of the exchange and seen fit to reformulate it for 
one reason or another. Alternatively, a later party (the “Talmud”) may 
here preserve two versions of the same exchange, one repeated by an 
anonymous repeater and one by R. Nahman bar Isaac. But whichever 
reconstruction better represents the process by which the exchange was 
preserved, what is unambiguous is that R. Nahman bar Isaac and a 
contemporary anonymous repeater both serve as tannaim (repeaters) of 
an earlier dialogue. This is itself rather momentous, as the surviving 
evidence suggests that earlier amoraim were concerned only with preserv- 
ing and repeating opinions in the characteristic Mishnaic form — that is, 
brief statements of halakhah. If we accept the evidence of the current and 
similar such examples, we would have to now say that for amoraim in the 
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fourth century, Amoraic argumentation itself has already begun to move to 
the center, to become a focus, as will overwhelmingly be the case in the 
final Talmud. 

What is the likelihood, then, that the purported chronology of this case 
is sound? Any single case should be subject to appropriate critical skepti- 
cism, and one must never rest conclusions on isolated examples. But this 
case does not stand alone, nor is it rare. Suffice it to say that there are many 
more examples claiming origins in this period that I might have chosen, 
and many types of such cases that would, in one way or another, exemplify 
the development described here.*® I believe it is fair, therefore, to say that 
rabbinic interest and creativity has begun, in this period, to move in new 
and unprecedented directions — and that the Babylonian Talmudic form 
has begun to take shape. 

Let us turn, then, to the question of textual history, asking how the 
trends just traced led to the Talmud itself, and when the Talmud, in all its 
glory, finally emerged? Concerning these questions, there is considerable 
debate. The problem is that there are two types of material in the Bavli — 
teachings attributed to named sages (amoraim) who can be associated with 
specific generations and often places, and extensive analytical material in 
the Aramaic language that is associated with no name or place. Tradition- 
ally, the latter was assumed to be the words of rabbis in the academy 
(which, as already noted, historians have concluded did not actually exist 
until the late Talmudic period) simultaneously discussing and debating the 
words of their colleagues to whom specific teachings were attributed. But 
literary analysis has led many in recent years (despite some pushback)** to 
conclude that the unattributed Talmudic voice is overwhelmingly the 
formulation of later sages, living after (often well after) the named sages 
whose words they are discussing. Because this material is unattributed, it 
has been dubbed “the stam” (= “the anonymous”) by David Halivni and 
others following him. 

According to Halivni’s history, the unattributed material was formu- 
lated no earlier than the death of the last of the named amoraim: certainly 
after R. Ashi, who died in ca. 427, and probably after Ravina, who died in 
ca. şor. This conclusion is based upon the recognition that the 


For more detailed discussion of the developments among these early Amoraic sages, see Kraemer, 
The Mind of the Talmud, pp. 35-41. For even more detail, and many more examples, see Kraemer, 
Stylistic Characteristics of Amoraic Literature, pp. 80-136. 

See particularly Brody, “Unattributed (Stam) Talmud.” 

* These dates follow the chronology preserved in the Epistle of R. Sherira Gaon (Pumbeditha, Iraq, 
tenth century). 
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unattributed material is the frame into which everything else is fit. It is the 
controlling voice that leads us through virtually every deliberation. It is, in 
other words, the final word, the final perspective, telling us how to 
approach everything that came before it. This does not mean that all 
unattributed material is the product of the final stage of formulation. 
There are certainly instances in which earlier voices have been subsumed 
in and effectively hidden in the uniform voice of “the Bavli.” But this 
doesn’t change the overall picture, according to which the unattributed 
voice, and hence the Talmud as such, was a development of the period 
subsequent to that of the named Talmudic sages. 

Needless to say, if this is true, we must approach the question of the 
formation of the Talmud in an entirely different way than if we assume a 
progressive development of the text, essentially by accretion. Accepting 
these conclusions, our textual history will have to posit two distinct 
periods: the Amoraic, during which time attributed rabbinic teachings 
were formulated and partially organized, and the period of the formulation 
of the Talmud itself, when the Amoraic “raw material” was incorporated 
into the final composite, all subject to the controlling voice of “the stam.” 

In evaluating Amoraic creation, which emerged generations earlier than 
the anonymous voice and was subject to the whims of generations of oral 
preservation and transmission, we must be cautious though not thoroughly 
skeptical. Even if a major part of the Bavli — the unattributed part — is the 
product of a final stage of formation, the Bavli still preserves something of 
the comments first expressed by sages who lived and taught earlier. At the 
same time, accepting this reality does not exempt us from asking the more 
critical question, that is, to what degree can we accept the picture that 
emerges from the Amoraic corpus that the Bavli preserves? This is a 
difficult question, but certain answers — answers that will allow us to make 
some claims about the textual history of the Bavli — can be ventured with 
relative confidence. 

The broad description of developments in rabbinic study and methods 
offered above (and, with different emphasis, in Chapter 5) relies on a broad 
study of thousands of teachings attributed to the major amoraim of the 
third and fourth centuries. The differences described are genuine differ- 
ences in the preserved record, meaning that no final hand thoroughly 
erased (consciously or unconsciously) the distinct “personalities” of subse- 
quent generations of Talmudic sages. True, we could imagine that some 
final “authorial hand” constructed this progression of teachings with 
shifting qualities as a fiction. But not even the most skeptical of scholars 
imagines that the Talmud was all “made up in the end.” At the same time, 
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the tradition does claim of itself — and the evidence supports this picture — 
that it was oral, and, as we have seen, oral transmission inevitably trans- 
forms and shapes what it transmits. Hence, though something of the 
legacy of earlier Amoraic generations survives, we cannot be sure what, 
and with what precision. 

We must add to this that there is, in fact, evidence of some homogeniza- 
tion of the tradition preserved in the Talmud. For example, languages 
change over the course of time. Every language is palpably different “now” 
than it was 200 years before. This is true even in the age of print, when 
printing creates standards and slows the transformation of language; how 
much more was this the case in an age without print! This means that if we 
had a “stenographic” record of Amoraic teachings, the overwhelming 
majority of which were created over the two centuries from the early third 
to the early fifth century (according to the attributions the Talmud assigns 
them), we would easily be able to detect noteworthy changes in the 
languages (Hebrew and Aramaic) spoken. Yet no such changes are evident. 
This is not to deny the fact that certain linguistic differences do survive, 
which allow us make claims of certain changes over the course of time. 
These include, for example, terminology employed by certain generations 
of Talmudic sages but not others. But surviving differences do not erase 
the fact that the Aramaic of the Talmud does not change between early 
generations and later ones. Because such stasis is impossible in reality, this 
means that what we preserve is, in certain ways at least, what emerged at 
the end of the process. 

But if there is evidence of homogenization, then why not conclude that 
the final product is all we reliably preserve? One way or another, this 
argument has been made forcefully in recent years. Moulie Vidas asserts, 
for example, that “the gap between the two layers is not the mark of a 
historical gap that the Talmud’s creators tried to overcome, but a literary 
gap that these scholars produced.”?? While admitting that “The layered 
structure of the Talmud ... implies at least a relative chronology,” he 
believes that this layering is more a “strategy of representation”** than 
an artifact of historical development. In his view, the only apparent 
chronological gap created by the scholars behind the Talmud was in the 
service of their purpose, allowing them, as it did, “to contrast their 
own approaches with the teaching of the past, whether to showcase the 
scholarly virtuosity of an individual scholar or more generally to mark 
the distance between the classical past and their own age.”*’ Because the 


33 Vidas, Tradition, p. 45. 34 See Ibid., pp. 49 and 67. 35 Ibid., p. 78. 
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literary gap is, as he reads it, in the interest of the document as a whole, we 
cannot use it to draw literary-historical conclusions. 

Sergey Dolgopolski goes even further in his rejection of Halivni’s 
historical conclusions. Dolgopolski dismisses scholars who draw historical 
conclusions based upon the literary evidence of the Talmud with these 
words: “The problems of historical approaches to the Talmud have to do 
with assuming a historically empirically unverified (and perhaps unverifi- 
able) agency responsible for the Talmud’s genesis, while claiming to 
produce an account of the empirically verifiable history of the Talmud’s 
production.”?° Despite the difficulty of his formulation, it is quite clear 
what Dolgopolski means: scholars who draw historical conclusions, which 
they represent as empirically verifiable, base those conclusions on inter- 
pretive assumptions in their reading of the textual evidence that are 
unverifiable. Now, it is quite true that the assumed “agents” behind the 
anonymous Talmud (or the Talmud as a whole) are unverified and 
probably unverifiable. And it is equally true that Halivni and others must 
make certain assumptions concerning the relationship between creating 
agent and creation to arrive at their conclusions. But whether this forces us 
to eschew historical conclusions altogether must itself be questioned. 

The problem with Dolgopolski’s critique, it seems to me, is that the 
Talmud itself is empirical data — data providing evidence of what?, we 
must still ask, but data nevertheless. Dolgopolski himself admits that the 
Talmud exhibits characteristics of what we might call “intelligent design.” 
Where there is intelligent design, must there not be an intelligent designer? 
In the case of the universe, perhaps not, as one can posit natural forces 
that gave shape to the universe as we know it. But no reasonable person 
would suggest that the Talmud is the product of some accident of natural 
laws. There must, therefore, have been a “designer,” that is to say, a party 
(singular or plural, contemporary or spread over generations) that created 
or shaped the traditions or document that became the Talmud. 
A hypothesis concerning who that party was might be judged stronger or 
weaker, based upon the available empirical data, but a hypothesis positing 
agency is not by itself unreasonable. *” 

It seems to me that Vidas’ conclusion also goes too far. As I said, Vidas is 
quite correct about the effect of the Talmud’s “source-commentary” gap, 
and he is certainly correct that what are represented as inherited traditions 


36 Dolgopolski, The Open Past, p. 46. See pp. 46-47 for further methodological discussion. 
*7 Boyarin, in “Hellenism,” in effect moderates Dolgopolski’s critique, while accepting bona fide 
historical conclusions. See pp. 339-340. 
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need not be taken as evidence of an actual history. But we do know 
something about the history of people called “rabbis” that provides some 
foundation for historical conclusions based upon Amoraic teachings. 
We know that there were rabbis in Palestine whose teachings yielded a 
Mishnah (along with other teachings) by the early third century. We know 
that some rabbis emigrated from Palestine to Babylonia, where their 
followers ultimately produced a Talmud sometime in the fifth century 
or later. Clearly, rabbis did not disappear between these two periods. 
They must have continued to do what rabbis did, which is to teach and 
comment with a focus on the subjects defined by the Mishnah. The 
traditions preserved in the Talmud, though partially “homogenized” by 
oral preservation and transformation, are not thoroughly homogenized, so 
they are unlikely to have been produced “all at once” at the end. Thus, 
even if the teachings of third- and fourth-century rabbis were transformed 
over time, it is still reasonable to read them as giving voice to generations 
that were antecedent to the Talmud’s unattributed voice. This means that 
the Talmud preserves a literary history, as well as (accepting the conclusion 
argued above) some connection to rabbinic social and religious history. 

Given all these considerations, we can reaffirm the balance suggested 
already, that is: something does indeed survive of rabbinic production from 
the centuries of Amoraic creativity, and this something may be cautiously 
interpreted — as we have sought to do. Such a cautious interpretation 
supports the conclusion, already expressed, that qualities that are charac- 
teristically “Talmudic” began to emerge in Amoraic circles in the first half 
of the fourth century, even if they were far from fully formed. Notably, 
perusal of the production of subsequent Amoraic generations, through the 
end of the fifth century, suggests that the shift was not accomplished even 
then; the “revolution” in methods of study of the fourth century planted 
seeds that would only emerge in their fullness in the sixth. 

With this in mind, we now turn to our ultimate and most important 
question: when did the Talmud Bavli, in its more or less final form, actually 
take shape? To answer this question, we begin with the recognition that the 
unique qualities of this Talmud — what makes the Bavli the Bavli — are the 
product of the final, unattributed voice. This means that when we try to 
make sense of the Bavli as a whole, as we will in Chapter 8, what we will be 
interpreting is this final stage of creativity and what it does with what it 
inherited. Though scholars will disagree about whether we can do the same 
with earlier strata of the Babylonian rabbinic product, they can agree that 
such an analysis may properly be focused on the final product, a document 
the period of whose formation we will now venture to identify. 
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What can we say, then, about the chronology of this production? As it 
happens, we may identify the outside chronological parameters for the 
Talmud’s unattributed voice, and therefore for the Bavli as a whole, with 
some confidence. With respect to the early limit, we have already said that 
the Bavli’s anonymous voice is overwhelmingly post-Amoraic. If the last of 
the amoraim whose names appear with some frequency in the text died in 
ca. 501, then the document could not have come to formation before that 
time. At the other end, the Bavli’s internal evidence suggests clearly that 
the document was, for all intents and purposes, finished before the Muslim 
conquest of ca. 633—651. Of this we can be sure because there is not an 
echo of these world-changing events anywhere in the Talmud. This means 
that the Bavli must be a product of the late Sassanian empire. The only 
question, then, is whether we have a basis for narrowing the chronological 
range of its production to a somewhat narrower period. 

In a proposal that has not attracted sufficient attention, Jack 
N. Lightstone suggests an analysis from the sociology of knowledge that 
allows him to be far more specific. Citing the work of John Goody, 
Lightstone observes that “the production of canonical texts is closely 
tied to the institutionalization of schools as well as to the allocation 
of specialized roles and elevated status to its students and teachers.”** 
The conditions for such developments were created under the reign of 
Noshirwan (Khusro I, 531-579), as a consequence of whose generally 
enlightened policies the Sassanid realm flourished.*’ Lightstone goes on: 
“Toward the latter part of this period, individual rabbinic circles compris- 
ing masters and disciples gave way to the emergence of autonomous, 
more complex and well structured institutions of learning, the rabbinic 
academies.”*° In his view, the institutionalization of rabbinic learning 
made possible the production of a vast, carefully formulated and organized, 
“institutional” document, that is, the Bavli. Indeed, according to his thesis, 
the Bavli itself is evidence of the development of the institution that gave 
birth to it (that is, it is only such an institution that could have given birth 
to such a document). The conclusion suggested by this analysis is that the 
Bavli must have taken shape in the middle part of the sixth century. 

There are other reasons to date the production of the Bavli during the 
reign of this Persian king. The Bavli is, as we have already said, a carefully 


38 Lightstone, Rhetoric, p. 249. Others agree with Lightstone concerning the new institutional setting 
for rabbinic activity. See, for example, Rubenstein, “Social and Institutional Settings,” p. 70. See 
also Boyarin, “Hellenism,” p. 342. 

39 Lightstone, Rhetoric, p. 275. 4° Ibid., p. 280. 
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composed, elaborately constructed document. Its pages are evidence of an 
extended period of deliberate composition in an untroubled atmosphere 
(persecution or hardship does not allow for the kind of work that is 
necessary to produce a document such as this). There is no more fitting 
period in the century and a half during which the Bavli must have been 
composed than the years of the reign of Khusro I. His reign lasted forty- 
eight years, a length of time that is itself evidence of overall peace and 
stability. In addition to reordering the administration of the empire, 
reforming the army, and establishing a reliable and stable tax system, 
Khusro maintained the peace of the interior of the empire, which was 
largely devoid of a military presence; battles took place only on the 
frontiers. Crucially, he was extremely tolerant of minority religions, and 
there is not a single report of systematic religious persecution during the 
years of his reign.*" Thanks to everything he did to create these conditions, 
he was very popular with his subjects.*” 

Whether or not we are correct in this specific judgment, there is little 
doubt that the Bavli became a document sometime during the final golden 
age of the Sassanian empire, before it declined and found itself forced to 
fight for its survival, ultimately in the face of advancing Muslim forces. 
This great late antique civilization, itself built on the foundations of 
ancient glorious civilizations, offered the perfect setting within which the 
rabbis might — and did — produce their most ambitious document. That 
document bears the mark of its Persian birth, but it is also rabbinic 
through and through, and in many respects utterly unique. It is one of 
the great legal—religious—literary works in the history of human civilization, 
and we shall undertake in Chapter 8 to describe and interpret it. 


4" See Yarshater (ed.), Cambridge History, p. 161. 
* For the details of this paragraph, see ibid., pp. 79-85. 
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CHAPTER 8 


What Is the Bavli? 


We finally come to our examination of the Talmud that would become 
the Talmud — the Talmud of Babylonia, or the Bavli. In this chapter we 
will explore that Talmud in some depth, while remaining aware that the 
document is so vast that it is impossible to take in the whole; inevitably, 
we shall represent it only partially. We shall describe its approaches and 
analytical habits, its rhetoric and unique qualities. We shall seek to 
understand the meaning of what it does, in and beyond the context in 
which it was born. While recognizing that the Bavli would not become 
canonical until well into the centuries subsequent to its formulation, we 
shall nevertheless ask what about it gives it its unique power. 

To accomplish this task, we will begin by studying two pieces of 
Talmud, both of which are, in different ways, typically “Talmudic.” When 
I say that both are typically Talmudic, but recognizing that they are 
differently so, I am admitting that, despite a great degree of overall 
uniformity, there is also considerable diversity among Talmudic texts. 
Most, like our first two examples here, are dialectical inquiries into legal 
or related exegetical issues raised in the Mishnah or another Tannaitic 
teaching. But Talmudic deliberations are not uniform, and they may go far 
afield. Their common concern is proper Jewish practice as considered 
theoretically, but related issues may always arise. Many deliberations quote 
or reference stories involving the practices or opinions of rabbis, sometimes 
relating to the issue at hand but sometimes not. And through strings of 
association, some Talmudic texts veer into long sequences of stories or 
creative biblical “exegesis” (midrash). As we seek a general understanding 
of the Talmud, we shall have to account for texts such as these as well. 

Starting, as we will, with in-depth considerations of only two out 
of thousands of Talmudic deliberations, we shall have to express any 
conclusions we base on them with caution, in full awareness that the 
picture they offer must be rounded out significantly. Still, I am confident 
that these examples can serve as excellent starting points, being sufficiently 
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representative of the Talmud as a whole that, in combination with other brief 
examples that will be cited, they can be used to lay a foundation for a broad 
description of the Talmud and an analysis of its meanings and purposes. 

I have chosen these examples for different reasons — the first because of 
its relative simplicity (an extremely relative term when we are speaking of 
the Talmud), which makes it a fine first approach to the Talmud’s typical 
method, and the second precisely because of its difficulty, a quality that 
will allow us to say more not only about the Talmud as such but also about 
its audience and purpose. 

The first text is taken from the Talmud’s middle tractate on “damages” — 
Baba Metzia — and discusses the liability of someone who rents an animal 
from his neighbor and causes its death. The pertinent part of the Mishnah 
upon which the Talmud comments is this: 


A. Ifsomeone hires a donkey to lead it on the mountain but [instead] led 
it in the valley, [or to lead it] in the valley but [instead] led it on the 
mountain — even if this [route] is ten miles and that is ten miles — and 
it died, he is liable. 

B. Ifsomeone hires a donkey to lead it on the mountain but [instead] led 
it in the valley; if it slipped, he is exempt [from liability], but if it over- 
heated [and died] he is liable. 

C. To lead it in the valley but [instead] led it on the mountain; if it 
slipped [and died] he is liable, but if it over-heated, he is exempt. If [it 
over-heated and died] on account of the ascent, he is liable. (B.M. 78a) 


The first teaching of the Mishnah (A) seems to suggest that any change in 
the use of a hired animal from the condition that was set out at the time of 
hiring will result in liability. The second set of rulings (B—C) seems to 
oppose this rule, though, and suggests that there is liability only if the new 
conditions to which one subjects the hired animal (such as the heat that 
collects in a valley or the poor footing on a mountainous path) may 
reasonably be seen to have contributed to its death. It is to this evident 
contradiction that the Talmud first addresses itself: 


1. What distinguishes the first part [of the Mishnah], which doesn’t 
distinguish [between different cases], from the latter part [of the 
Mishnah], which does distinguish? 

2. [Teachers] of the house of Rabbi Yannai say that the first part [is 
speaking about a case] where it [= the animal] died on account of the 
air, for we may say that “the air of the mountain killed it” and we may 


“ 


[likewise] say “the air of the valley killed it.” 
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3. R. Yose bar Hanina said: such as where it died on account of exhaus- 
tion [which may be the product of its carrying a load in either the 
valley or on the mountain, though for different reasons]. 

4. Raba said: such as where a snake bit it [which may occur in 
either place]. 

5. R. Hiyya bar Abba said [that] R. Yohanan said: Who is this [= the 
opinion expressed in A]? It is R. Meir, who said “anyone who crosses 
the intention of the owner is called a thief [and therefore has the 
liabilities of a thief].” 


In response to the question (1) of why the first part of the Mishnah makes 
no distinction regarding the cause of death while the second part does, the 
gemara offers four answers (2—5), the first three of which describe scenarios 
where the cause of death would effectively be no different in the valley than 
on the mountain (or vice versa), because the owner of the animal could, 
for example, always claim that the air of the path to which he had not 
agreed was more onerous, or that exhaustion was more likely along the 
path to which he had not agreed. If this claim could be made equally in 
both directions, then there is no reason to distinguish between them for 
purposes of liability;" hence the teaching of clause A of the Mishnah. The 
last solution (5) offers a different analysis, suggesting that the first part of 
the Mishnah assumes a different legal principle than the latter, that is, that 
any change from the arrangement worked out with the owner of the 
animal constitutes a theft, and the thief is responsible for damage done 
to what he has stolen, whatever the cause. 

The gemara (78b) now goes on to seek the source of this latter opinion, 
attributed to R. Meir. Its exploration follows this path: 


a. If you say it [= the source] is [the opinion expressed by] R. Meir 
[in the case] of the dyer, for it is taught [in Mishnah Baba Qamma 
9:4]: If someone gives wool to a dyer to dye it red for him, and he dyed 
it black ... R. Meir says, “he gives him the worth of his wool ...” 

b. And from what [do you conclude that R. Meir’s reasoning there is that 
“anyone who crosses the intention of the owner is called a thief]? 
Perhaps it is different there [= in the case of the dyer] for he acquires it 
by means of physical change [and having acquired it, the dyer is 
required to pay for it]. 


" There are other viable interpretations of the section I have just explicated. See Friedman, Talmud 
Arukh, pp. 134-138. 
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c. Rather [the source is] this [opinion expressed by] R. Meir [in the case] 
of the collection for Purim. For it was taught: The [funds] collected 
for [distribution to the poor on] Purim are for Purim ... and the poor 
person is not permitted to purchase with them a strap for his sandal 
unless he so stipulated in the presence of the men of the city — these 
are the words of R. Yaakov who said it in the name of R. Meir... 

d. Maybe there too he gave it to him with the intention [that it be used 
for] Purim [but] for another thing he did not give it to him. 

e. Rather [it is based upon] this [opinion of] R. Meir, for it is taught: 
R. Shimon ben Elazar says in the name of R. Meir, “If someone gives a 
dinar to a poor person to purchase a toga he should not purchase with 
it a mantle ... because he crosses the intention of the owner.” 

f. But maybe it is different there, for they will come to suspect him [of 
wrong-doing], for [when they see the wrong garment] people will say, 
“So-and-so said that he will purchase a garment for so-and-so the poor 
person and he did not purchase it for him ...” 

g. If so [that the reason is out of fear of causing such a suspicion] it 
would have taught “on account of suspicion.” What is [the force of 
saying] “because he crosses the intention of the owner?” Learn from it 
that it is because he made a change, and anyone who crosses the 
intention of the owner is called a thief. 


This is not a short path to an answer, but neither is it an open one. After 
exploring two possible sources for the opinion of R. Meir (a and c) — and 
rejecting both in turn (in b and d) — the gemara (e) identifies a source it 
deems the right one. It plays, momentarily (in f), with the possibility that 
it, too, may be inconclusive, but in the end (g) it recognizes that the 
language of the cited source leaves little room for doubt, making it the 
necessary answer. With this conclusion, the present deliberation comes 
to an end. 

Both parts of this deliberation (henceforth: “sugya,” the common term 
for a Talmudic deliberation) illustrate important Talmudic characteristics. 
The first part, which seeks to resolve a perceived contradiction in the 
Mishnah, offers four solutions without declaring one of them to be correct. 
This is true, and arguably more significant, even if we see the first three to 
be of a kind, differing only in details. Even according to this understand- 
ing, there are still two significantly different approaches to resolving the 
problem in the Mishnah, the first of which suggests that there is no legal 
difference between the first and second part of the Mishnah and the second 
of which (the one that attributes the first opinion to R. Meir) believes that 
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there is a significant legal difference. Notably, the gemara does not decide 
between these two scenarios, and neither does it decide, if the “R. Meir” 
resolution is the correct one, which law given in the Mishnah (A or B-C) is 
correct. This is quite typical: the gemara offers alternatives without deciding 
between them. We will see more of this phenomenon in the later discussion. 

The second part of the sugya — the one that determines the source 
of R. Meir’s opinion — illustrates the Talmud’s qualities in another way. 
As we saw, the Talmud concludes that its chosen source must be the 
correct source because of the language it uses — language that is, to be sure, 
pretty unambiguous. This being the case, and in light of the fact that 
the Talmud evidently had all three possible sources in front of it all 
along, we must ask why it didn’t go directly to the correct answer? Why 
did it “waste” time entertaining possibilities that could easily be rejected? 
Furthermore, why, when considering the accepted source, did the Talmud 
try to dismiss it with an alternative suggestion (“they will come to suspect 
him”) that is not supported by the language? Since this was so obviously 
the case, why did the Talmud not accept the proposed source upon first 
consideration? The answer to these questions can only be that the Talmud 
relishes deliberations and arguments for their own sake. Even when there is 
an answer, you don’t want to go there directly. Better to revel in the 
process, even if that demands some problematic propositions, and even if 
the answer will ultimately be determined. 

To strengthen these points, we now turn to a second example, one far 
longer and more difficult than the one just examined. Before undertaking 
our study of this second sugya, it is essential to admit that it is far more 
daring and demanding than most; it is what we might call “the Talmud on 
steroids.” So why choose such an example, particularly since it will baffle 
many readers? My justification for such a choice is this: the Talmud 
includes many deliberations of many different kinds. It is impossible, in 
a book such as this (or in any single book, for that matter), to account for 
all of them. But if we want to make sense of the Talmud as a whole, we 
have to account for a document that includes even texts such as this. How 
does such a deliberation affect our understanding of the document as a 
whole? As we generate a series of interpretations and theses regarding 
the document and its purposes, we shall supplement what we see here 
(along with our first example) with many other, mostly partial examples. 
Still, without an understanding of a text such as this, we cannot say that we 
have understood the Talmud. 

A word to the reader before we begin to examine this piece: Talmud is 
hard, and, as I have said, this deliberation is particularly difficult. It is 
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difficult to translate from the original, it is difficult to explicate, and it is 
difficult to offer the English reader something like the original text without 
adding many, many words of explanation that are not in the Talmud itself. 
Still, without doing our best with a text such as this, it is impossible to 
speak of “the Talmud” in anything but the most general terms. I therefore 
ask for your patience, while promising that the payoff will be worth the 
effort. If at any point you get impossibly bogged down, just skip to my 
account of the lessons derived from the model of this text. But don’t give up 
just because it is difficult. The challenge and frustration of Talmud is one of 
its key qualities, and one that we shall need to interpret in order to make 
sense of the Talmud in its original settings and for its original audiences. 

The Talmud on which we shall focus discusses a Mishnah the concern 
of which applies in any human society: what are one’s responsibilities to 
one’s neighbor when one’s activity on one’s own property might com- 
promise or damage one’s neighbor’s property? The details by which the 
Mishnah exemplifies its rules may be specific to the rabbis’ ancient context 
and thus appear outdated to the modern reader, but the principles it 
supports are applicable to any society. The Mishnah on which the Tal- 
mudic deliberation expands is this: 


Mishnah Bava Bathra 2:1 


A. A person may not dig a cistern near the cistern of his fellow, 

B. nor a ditch, nor a cave, nor a water channel, nor a laundry pool, 

C. unless he distanced it three handbreadths from the wall of his 

fellow, 

D. and plastered it with plaster. 

E. They distance olive refuse and manure and salt and lime and stones 
three handbreadths from the wall of one’s fellow, 

F. and plaster it with plaster. 

G. They distance seeds and a plough and urine three handbreadths 
from a wall. 

H. And they distance a mill three handbreadths from the lower millstone, 

which is four from the upper millstone; 

and the oven three handbreadths from the belly [of the oven], 

which is four from the rim. 


— 
by 


The Mishnah’s principle seems straightforward enough: one must take 
certain precautionary steps to avoid damaging or compromising one’s 
neighbor’s property. These steps may include distancing what one does 
on one’s own property from the boundary with one’s neighbor’s property, 
or reinforcing one’s own construction to assure that it doesn’t weaken the 


adjacent property. 
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The Talmud commences its deliberation by noting an inconsistency in 
the Mishnah (square print indicates that the original language is Hebrew; 
if bolded, it is a Tannaitic text. Italics indicate that the original language is 
Aramaic): 


Iı A. [17B] It [= the Mishnah paragraph] opened [by talking about] 
a cistern but concludes [its first part, in C, by talking about] a wall! 
[Why does it make this shift?] 

B. Said Abbayye and some say R. Judah, “we have learned [in the 
Mishnah] about the wall of the cistern.” 

C. Then let it teach: “unless he distanced it three handbreadths 
from the cistern of his fellow!” 

D. [In formulating matters as it has, the Mishnah] teaches us that the 
wall of a cistern is [deemed to be] three handbreadths [in 
thickness]. 

E. Derive from it [a lesson about] buying and selling, as it has been 
taught: He who says to his fellow, “A cistern and its walls I shall 
sell to you” — the wall must be three handbreadths [thick]. 


This first brief section of the gemara, engaging in a kind of textual criticism 
of the Mishnah, is quite typical. The gemara begins by noting that the 
Mishnah shifts its focus in the course of spelling out its first regulation: it 
begins by discussing cisterns (and related cavities that one might dig) but 
ends by demanding that one take steps to protect one’s neighbor’s wall, 
which had not been mentioned earlier. The gemara and the sages who 
speak in it assume that this is not an accident; in their opinion, the 
Mishnah must be formulated precisely and with a purpose (much like 
scripture). The gemara quotes a solution to the problem (B), challenges the 
solution by insisting that if the solution were correct, then the Mishnah 
ought to have been formulated otherwise (C), and then specifies the legal 
implication of the formulation actually chosen by the Mishnah (D-E). 
The Mishnah’s formulation is thus justified, and a seed has been planted 
for the gemara’s subsequent discussion of the law. 

The Talmud now commences a lengthy discussion of Amoraic opinions 
that relate to the law laid out in this Mishnah: 


I2 A. It has been stated: 
B. He who comes [to dig a pit] near the boundary [between his 
field and his neighbor’s] — 
C. Abbayye said, “He may abut [his pit to his neighbor’s boundary].” 
D. Rava said, “He may not abut.” 
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E. With respect to a field made for cisterns [= in which cisterns 
would commonly be dug], both agree that one may not abut. 
They dispute regarding a field not made for cisterns. 

F. Abbayye said, “He may abut,” for lo, it is not made for cisterns. 

G. Rava said, “He may not abut,” for the other may say to him, “Just 
as you changed your mind and want to dig, I also may change my 
mind and want to dig.” 


The gemara begins by quoting a dispute between Abbayye and Rava 
concerning whether or not one may dig a pit on one’s own property that 
abuts one’s neighbor’s property (“pit” and “cistern” are both translations of 
the same Hebrew word, “dor”) — with Abbayye saying yes and Rava saying 
no. But the gemara immediately goes on to examine and restrict their 
dispute, saying that there is another factor: the default status of the proper- 
ties. Thus, if the earth is appropriate for digging such cavities, then both 
Abbayye and Rava agree (so the present analysis asserts) that one must not 
compromise one’s neighbor’s right to use his property by digging a cavity 
that abuts it. They only dispute concerning properties where cisterns and 
other such cavities would not ordinarily be dug. Abbayye rules that one may 
then dig a cavity abutting one’s neighbor’s property because one probably is 
not compromising the neighbotr’s right to use his property. Rava rules (again, 
according to the current analysis) that such a default assumption should not 
determine the law, for people sometimes want to do the unexpected on their 
properties, as the very question asked here would suggest. 

But, in a relatively common move, the Talmud now goes on to suggest 
an alternative analysis of where Abbayye and Rava do or do not dispute. 
In the course of doing so, it introduces a new consideration that shows 
how difficult it is to align all relevant opinions. 


H. There are those who say [that the dispute should be analyzed this way]: 
With reference to a field not made for cisterns [= in which cisterns 
would not normally be dug], both agree that one may abut. They 
dispute regarding a field made for cisterns. 

I. Abbayye said, “He may abut,” /for even] the rabbis, who say [in 
Mishnah B.B. 2:11]: we distance a tree from a cistern twenty-five 
cubits [to protect the cistern from its roots], there [they say so because] 
at the time he plants, the cistern is already there. But here, at the time he 
digs, the pit is not yet there. 

J. And Rava said, “He may not abut,” for even R. Yosé, who said 
[m. B.B. 2:11]: this one may dig [without restriction] in his own [field] 
and this one may plant in his own, these words [are taught only because] 
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at the time when he is planting, there are no roots that can damage the pit. 
But here, [the owner of the other field] may say to him [= the one who 
wants to dig the cistern], “Every stroke with the spade that you make 
damages my turf.” 


In this version of the analysis, Abbayye and Rava agree that one may dig an 
abutting cistern in fields where cisterns are not ordinarily dug; given this 
default, it is unlikely that one would be compromising one’s neighbor’s 
right to use all of his property. They dispute only regarding lands where 
cisterns or the like ave normally dug. Now, given the earlier analysis, one 
would assume that the explanation here would be quite simple: the one 
who forbids does so because, given the default, one is likely to be com- 
promising one’s neighbor’s rights, while the one who permits abutting 
must find some justification (which, given the gemara’s reasoning powers, 
should be easy enough). But instead of taking such a straightforward 
approach, the gemara introduces consideration of opinions expressed 
below in the same chapter of the Mishnah. There, the unattributed 
opinion (“the rabbis”) insists that one must leave twenty-five cubits 
between a tree one is now planting and one’s neighbor’s pre-existent 
cistern, assuring that the tree’s roots, when they grow, will not damage 
the cistern. R. Yosé, in dissent, says that no such precaution is necessary; 
since the tree does no damage now, one need not worry about what it will 
do in the future. 

At first glance, R. Yosé’s opinion seems to align with Abbayye’s (both 
being more permissive) and that of the rabbis with Rava (both taking 
precautions to protect the neighbor’s property). But the Talmud here, in 
an extraordinary demonstration of its reasoning powers, declares — in the 
names of Abbayye and Rava — that even the authority one might expect to 
disagree with me can be shown to approve of my opinion! In Abbayye’s case, 
the argument is that the rabbis who later forbid planting the tree do so 
because the neighbor’s cistern, which might ultimately be damaged by the 
tree’s roots, already exists, whereas in the case at hand, the neighbor has 
not yet dug a cistern. One doesn’t have to take precautions against 
damaging something that does not yet exist. Rava, on the other hand, 
could insist that R. Yosé only permits the planting of the tree because the 
damaging roots have not yet spread out to do their damage, whereas if one 
digs a cavity abutting the boundary with one’s neighbor’s property, one 
will do immediate damage to that property with each stroke of the spade. 

Such an exercise of reason — to insist that even the one who might 
appear to disagree with me can be shown to agree — is not unusual in the 
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Bavli. What is notable about this kind of argument is not that it eliminates 
differences of opinion, making apparently disputing opinions amenable to 
agreement. This is not an exercise in cleaning up stray disputing opinions, 
as the gemara (contrary to the way it has too often been represented) has 
no problems with disputes as such (in this case, Abbayye and Rava will 
continue to disagree, though not in all circumstances). What is notable is 
how this and similar gemaras exercise reason in powerful, unexpected 
ways. Cases such as this go beyond surface analysis and show the 
power of deep analysis. Careful distinctions, aggressively applied, lead in 
unexpected directions. As we shall see in abundance, this is the kind of 
move that distinguishes the Talmud Bavli, and it is fundamental to its 
very soul. 

The gemara now commences a lengthy sequence in which the opinions 
of Abbayye and Rava are tested against earlier Tannaitic teachings, which 
they in theory do not have the authority to contradict. It begins by quoting 
our Mishnah: 


K. We have learned in the Mishnah: A person may not dig a cistern near 
the cistern of his fellow. The reason is that there is a cistern [already 
there]. Lo, if there is not a cistern [already there], one may abut. 

This is fine according to the interpretation where you said, “With 
reference to a field not made for cisterns, both agree that one may 
abut” — the Mishnah would refer to a field not made for cisterns. But 
according to the interpretation where you said, “They dispute 
regarding a field not made for cisterns,” this is fine for Abbayye 
[who said he may abut], but it is difficult for Rava [who said he 
may not abut]. 

L. Rava may say to you, “Lo, it has been stated regarding it [= the Mishnah], 
Said Abbayye and some say R. Judah, ‘we have learned [by virtue of 
the Mishnah’s change of focus from the cistern to the wall] about the 
wall of the cistern’ [meaning that one must leave three handbreadths 
for one’s wall even when there is not a cistern on the other side, and 
there can therefore be no abutting, so Rava would have no problem 


here.]” 


The gemara begins with a close reading of the Mishnah’s implication, 
concluding that, since the Mishnah only forbids digging a cistern near the 
pre-existent cistern of the neighbor, this must mean that if there is not yet 
a cistern on the neighboring property, one is permitted to dig all the way 
up to the boundary line. On the surface, this agrees with Abbayye and 
represents a problem for Rava. 
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But at this point we must recall that the disputing opinions of Rava and 
Abbayye are not so simple, because the gemara has already offered two 
analyses of the conditions under which their opinions apply and therefore 
how they should be understood. As the current analysis notes (K), if we 
assume that both agree that if the fields are not normally used for cisterns 
one may indeed dig an abutting cavity, then we have no problem: we need 
merely posit that our Mishnah — which, in the current analysis, permits 
abutting in the absence of a pre-existent cistern — is talking about a case in 
which the properties are not normally used for digging cisterns and the 
like. On the other hand, if the other earlier analysis (the first of the two) is 
correct — the one according to which the dispute applies in a case where the 
fields are not normally used for digging, but both Abbayye and Rava agree 
that one may not dig an abutting pit in fields that are normally dug — then 
there is a problem: Abbayye, who permits digging an abutting pit, could 
say that the Mishnah, which implies permission to dig, is speaking of a case 
of properties that are not normally dug. But Rava, who now forbids 
digging regardless of the quality of the earth, is under all circumstances 
contradicted by the [implication of] the Mishnah! 

The suggested defense of Rava (in L) is a game-changer. To defend 
Rava, the gemara notes that earlier, in explaining the shift in focus/ 
language in the Mishnah, either Abbayye or R. Judah proposed that the 
Mishnah’s point was to teach about the wall of the cistern, which must be 
three handbreadths thick. If this law is respected, then, at least under the 
conditions assumed in the Mishnah, one may never dig a pit right up 
against the edge of one’s neighbor’s property (one must leave the width of 
the wall), and Rava’s prohibition would therefore be upheld by the 
Mishnah, not contradicted. 

But then what about Abbayye’s ruling permitting an abutting pit? 
He himself (at least according to one version) understood the Mishnah 
to require leaving the width of the wall! Indirectly, the gemara proceeds 
immediately to ask this question: 


M. There are those who say [this deliberation in another version]: “Lo, it has 
been stated regarding it [= the Mishnah], Said Abbayye and some say 
R. Judah, ‘we have learned [in the Mishnah] about the wall of the 
cistern [which must be three handbreadths].’ This is fine according to 
the interpretation where you said, “With reference to a field made for 
cisterns, both agree that one may not abut’ — the Mishnah would refer 
to a field made for cisterns. But according to the interpretation where 
you said, “They dispute regarding a field made for cisterns,’ this is fine 
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for Rava [who said he may not abut], but it is difficult for Abbayye 
[who said he may abut].” 

N. Abbayye may say to you, “The Mishnah [speaks of a case] in which they 
[the two parties] came to dig [their cisterns] at the same time.” [For then 
certainly each would have to keep three handbreadths away, but not 
under ordinary circumstances. ] 


The gemara knows that the interpretation of the Mishnah demanding a 
wall may represent a problem for Abbayye, but it approaches this problem 
gently. It begins by noting that according to the interpretation of 
Abbayye’s and Rava’s dispute that posits that they agree with respect to a 
field in which cisterns are ordinarily dug that one may not dig a cavity 
abutting the property boundary — there would be no problem. In this 
scenario both agree that one must leave a minimum distance, so if this is 
what the Mishnah also assumes, it contradicts neither of them. But 
according to the interpretation that posits that they dispute regarding a 
field used for pits and cisterns, and even in such a case Abbayye permits 
abutting, then the Mishnah — which by Abbayye’s very own interpretation 
demands that one leave three handbreadths — contradicts Abbayye. To 
solve this problem, the gemara suggests that the Mishnah is referring only 
to the most unlikely of circumstances: a case where both neighbors come 
to dig at the very same time; aside from this rare circumstance, digging a 
pit that abuts the boundary may not be forbidden. 

One may reasonably ask at this juncture: rather than solving Abbayye’s 
problem by narrowing the Mishnah to unlikely circumstances, why 
doesn’t the gemara simply conclude that the interpretation of the dispute 
which understands them to agree that abutting is forbidden if the fields are 
used for pits must be the correct one (as in the comment in M, “this is 
fine. ..”)? The answer is that, as far as the Talmud is concerned, it is better 
to save all stated opinions even by means of a forced solution than it is to reject 
one opinion in favor of another. Just recall the several differences of opinion 
or versions of argument we have seen thus far: that of Abbayye and Rava, 
that of the gemara variously interpreting Abbayye and Rava, that of the 
Rabbis and R. Yosé (concerning planting a tree) in the later Mishnah, and 
the most recent one concerning whom (Rava or Abbayye) the Mishnah 
actually challenges. Yet none of the disputes has been decided, and no one 
of a pair of versions has been declared correct. This is not an accident of 
where we stand in the present development of the Talmudic deliberation. 
The lack of decision we already witness will persist to the very end of this 
sugya. And this is not unusual. On the contrary, this is, as I have already 
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indicated, the Talmud’s overall preference. Though disputes will some- 
times be decided, this is the exception, not the rule. In the Talmud’s view, 
a deliberation that ends in the rejection of the opinion of a sage is a failed 
deliberation. Success means upholding all stated views. Why this is the 
case — what it means about the Talmud as a whole — we shall consider. 

It is also worth stepping back at this point and commenting on the 
experience of studying a Talmudic text such as this. If you are not an 
experienced student of Talmud, it is fair to say that there is a good chance 
you are already lost by this sugya and our discussion of it. If you are not 
fully lost, you may just be hanging on by a thread. And even if you have 
followed the complexities of the discussion, it has not been easy for you to 
do so. In fact, wherever you are on this spectrum, it is fair to say that this 
Talmudic text is extremely difficult, as are others that resemble it in any 
significant respect. Imagine, then, having to study this text without a 
written copy before you, and without the accompanying exposition 
I have provided. Yet the generations of students who examined this 
material as it was first being composed, along with those in subsequent 
generations, had to engage this material by memory, and they could only 
have learned it in the presence of trained masters who were equipped to 
explicate it — masters who would have had to admit each “applicant” into 
the circle of their students. All of these factors — both internal to the text 
and part of the material reality — mean that this text must have been an 
elitist document in all respects. By all evidence, what we witness here is a 
text directed at the elite of the elite. 

The rabbinic sages were not ignorant of this fact. Quite the contrary, 
they stated it explicitly. Midrash Leviticus Rabbah 2, 1 teaches: 


In the practice of the [Jewish] world, one thousand people [= men of a certain 
sort] enter to [study] scripture [and only] one hundred emerge [successfully]; 
one hundred enter for Mishnah, [and only] ten emerge [successfully]; ten 
[enter to study] Talmud, [and only] one emerges [successfully]. 


That is to say, by the rabbis’ own admission, that only one in a thousand 
who begin the “Jewish” (= rabbinic) curriculum of study successfully 
complete its last stage — Talmud. 

The word “Talmud” in this midrash does not mean the documents 
called “Talmud.” It refers, rather, to the method of study we have seen 
here exemplified, characterized by complex, rigorous analysis. These are 
intellectual operations for which not many are equipped. Moreover, when 
we recall that the “Talmud” known to Palestinian sages (the present 
midrash was composed by rabbinic sages in Palestine) was not nearly as 
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complex or rigorous as that preserved in the Bavli, we must conclude that 
the Talmud of Babylonia was elitist in the extreme — an elite that was rarer 
than one in a thousand (if you will, “the .o1 percent”).* Recognition of 
this quality will be crucial as we analyze the Bavli, its meaning and 
purpose. But we must review much more evidence before we have a 
sufficient foundation on which to build conclusions. 

First, though, we will venture further into the present Talmudic text 
from Baba Batra. The text now undertakes a long series of tests of the 
views of Rava and Abbayye. Each test involves quoting a section of the 
Mishnah or related text that challenges one of their opinions, followed by a 
brief defense. The gemara then goes on to the next test. We will consider 
only the first few of these tests, to get a sense of the gemara’s approach. 


O. Come and learn: [If the soil at the boundary is] rock that falls apart 
in the hands, this one may dig his cistern on his side, and this one 
on his; this one distances himself three handbreadths [from the 
boundary] and plasters [the sides of his cistern] with plaster, 
and this one distances himself three handbreadths [from the 
boundary] and plasters [the sides of his cistern] with plaster 
[Tos. B.B. 1:1]. [From this we infer that even the first party must 
distance what he digs by three handbreadths, contrary to Abbayye’s 
view, which says that he may abut the boundary. ] 

P. A case in which the rock falls apart in the hands is different [and one 
cannot therefore draw conclusions from it]. 

And [this is so obvious that] the one who taught it [= this objection to 
Abbayye from the cited text], what did he mean to teach? 

Q. He needed to teach about soil that comes apart in the hands. You 
might have thought I would say that since it comes apart in the hands, 
it should require an additional distance. This comes to teach us [that that 
is not the case]. 


This is the only one of this sequence that uses the quoted text (in this case 
from the Tosefta, a “cousin” to the Mishnah) to challenge Abbayye. The 
response in defense of Abbayye (P) is so obvious that the gemara wonders 
why the challenge was brought in the first place. The answer (given in Q) 
is that other conclusions might have been reached.’ 


* In Fisch’s words (Rational Rabbis, p. 129), “the sugya was deliberately fashioned in order to ensure 
that only the most advanced students should get it,” a conclusion with which I strongly agree. 

> Manuscripts preserve other versions of this text, all more complicated than the one quoted here 
(itself based upon the printed version). The question of what is at stake in the different versions is 
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The next several steps of the gemara (each beginning with “come and 
learn,” a technical term introducing this kind of operation) offer challenges 
to Rava from sections of the Mishnah with which we began: 


R. Come and learn: They distance olive refuse and manure and [18A] 
salt and lime and stones three handbreadths from the wall of 
one’s fellow; the reason is that there is a wall. Lo, if there is no wall, one 
may abut [thus supporting Abbayye and challenging Rava]. 

S. [In defense of Rava, the gemara suggests] No, even if there were no 
wall, he still could not abut. So what does this come to teach us? It comes to 
teach us that these things are hard on a wall. 

T. Come and learn: They distance seeds and a plough and urine three 
handbreadths from a wall; the reason is that there is a wall. Lo, if there 
is no wall, one may abut. 

U. No, even if there were no wall, he still could not abut. So what does this 
come to teach us? It comes to teach us that moisture is hard on a wall. 


The series that begins with the steps just quoted has one consistent 
approach. It notes that, according to our Mishnah, distancing is demanded 
when a nearby wall, which might be damaged by the specified object or 
material, already exists; by implication, if there is not yet a nearby wall, no 
distancing is necessary. This, of course, would support Abbayye and 
challenge Rava (since these sections of the Mishnah no longer focus on 
the pit, the teaching that three handbreadths must be left for the wall of 
the pit is no longer relevant). In each case, Rava is defended by saying 
that the Mishnah means to teach something other than the implied 
conclusion — that the moisture of urine or the vibrations of a millstone 
(the law for which follows in the Mishnah) might damage a wall, for 
example. This is an odd and redundant sequence. Its oddness resides in the 
fact that the defenses are all forced; had the Mishnah not taught this, 
would we not have known that moisture and vibrations can compromise a 
wall? We hardly need a Mishnah to teach us this. It is redundant because 
it repeats exactly the same pattern each and every time, and once we 
know how it will defend Rava, we have no need of its subsequent defense; 
we know what it will be before it is articulated. 

Thus, the question we must ask, which I would call the “real” question, 
is why does the gemara insist on going through this whole exercise? 


discussed by Tosafot (B.Q. 17b, s.v. “hakhi garsinan”). I later use this comment by Tosafot to 
illustrate their critical readings of the Talmud; see Chapter 9. 
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What does it gain by offering a redundant challenge once we already 
know the answer? 

The answer must be that the Talmud values the process itself. The 
Talmud is not primarily interested in seeking solutions, satisfying itself 
when an answer is identified and proceeding to the next question or item 
of interest. For reasons we will soon explore, the Talmud seems to value 
deliberation for its own sake, and certainly far more than definitive 
answers. For this reason, the current sugya goes on and on with what is 
essentially the same challenge, again and again offering the same solution. 
What is the significance of this preference — of this pursuit? We will only 
be able to explore answers to this question after we have explored this and 
related inclinations at greater length. 

When we say that the Bavli is distinguished by its pursuit of deliberation 
and argumentation, we can hardly exaggerate the extent to which this 
is the case. One way of appreciating this is by contrasting the Bavli’s 
deliberations with those of the Yerushalmi. It has often been observed 
that the Bavli’s deliberations are, overall, notably longer than the Yerush- 
almi’s. While this observation has generally been offered impressionistic- 
ally, I have sought to offer at least some quantification in support of this 
claim. Comparing the number of “units of discourse” (a term used by 
Jacob Neusner in his translations, referring to distinct approaches to issues 
raised in the Mishnah or other rabbinic texts) in four Talmudic tractates 
(Bezah, Sotah, Sukkah, Sanhedrin), I have found that the number of units 
in the Bavli always exceeds the number in the Yerushalmi by a considerable 
number (260 to 168, 411 to 319, 237 to 139, and 909 to 322). The length 
of discussions in the Bavli also tends to be longer than in the Yerushalmi, 
with the longest of the Bavli’s deliberations far exceeding the length 
of those in the Yerushalmi (in tractate Bezah, chapter one, 68 to 25; in 
tractate Sotah, chapter one, 55 to 22).* 

This comparison is not merely about the abundance of words in either 
Talmud. As a “unit of discourse” is a distinct deliberation on an issue 
raised by or in relationship to the Mishnah, the greater number of such 
units reflects a greater willingness to probe and discuss such issues from 
different perspectives. It reflects a greater willingness to raise questions and 
pursue implications. No Mishnah or related text raises its own questions. 
Questions emerge from analysis. More questions are a reflection of closer, 
more analytical reading — of refusing to allow the “hiccup” in the expres- 
sion or conceptualization of the text to go unnoticed. Similarly, longer 


+ See Kraemer, The Mind of the Talmud, pp. 17-19. 
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individual deliberations are a consequence of the Bavli’s willingness to ask 
more questions, and then to challenge each sequential solution or conclu- 
sion in turn. What all of this shows is that, in the Bavli, reasoning drives 
the agenda; the analytical process reigns supreme. Length and variety of 
discussions is not the only way the Bavli embodies this preference, but it is 
an important one. 

Other contrasts between the approaches of the Yerushalmi and the 
Bavli — contrasts that highlight the power and privilege of reasoning in 
the Bavli — include’: (1) the Bavli engages in a kind of source criticism of 
the texts it considers canonical, something the Yerushalmi rarely does. 
Therefore, if the Bavli detects a problem in the Mishnah, it may solve that 
problem by proposing that the Mishnah is defective; the Yerushalmi does 
not allow itself such an aggressive intervention. (2) Relatedly, the Bavli 
frequently imagines how scripture might have expressed itself, and the 
difference between what it said and what it might have said is a source, 
for the Bavli, of new lessons or conclusions; the Yerushalmi rarely does the 
same thing. (3) If the Bavli knows a stated opinion to be based upon 
observation of a sage’s actions, the Bavli may question whether the 
conclusion is logically sound. When such a question is raised, the Bavli 
will inevitably reject the conclusion as flawed. Logic challenges logic, and 
critique always wins. By contrast, the Yerushalmi never engages in this 
kind of critique. (4) The Bavli frequently offers alternative explanations 
or interpretations, introduced by the formula “if you wish I will say ... 
[and if you wish, I will say ...]”; the Yerushalmi employs its equivalent 
formulation on far fewer occasions. 

What all these phenomena have in common is the Bavli’s confident 
exercise of the power of its own reasoning: the power to question its 
authoritative foundation texts, to challenge the logic of its inherited 
traditions, and to revel in the play of alternatives that the application of 
reasoning yields. Perhaps the most telling of these phenomena is the Bavli’s 
approach to and relationship with scripture — only one small part of which 
is captured in the operation just described. I will now turn to elaborating 
several of the Bavli’s unique approaches to scripture, highlighting what 
makes these approaches significant and showing how they reflect on the 
Bavli as a whole. 

One outstanding type of operation, unique to the Bavli and of 
exceptional importance as a sign of the Bavli’s relationship to scripture, 
is cases in which the Bavli comments, “if you wish I will say that it is 


5 See ibid., pp. 94-95. 
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reasoning and if you wish I will say it is scripture.” This formula, which 
is articulated fourteen times in the Talmud, is typically offered as an 
explanation of differences of opinion, and particularly in response to the 
question: “In what do they differ?” The answer, then, is in effect, “I can 
explain their difference of opinion both logically and with reference to 
different interpretations of scripture.” Thus, for example, at Baba Batra 9a, 
R. Huna and R. Judah dispute whether one is permitted to examine a 
beggar who begs for food or clothing. Huna says we may do so for food but 
not for clothing, while Judah says we may do so for clothing but not for 
food. The Talmud supports both views, basing its support both upon logic 
and interpretation of scripture. The logical defenses? Those who beg for 
food might well be suffering from hunger, so it would be intolerable to ask 
them to wait. Those who beg for clothing might be exposed, and it would 
be intolerable to ask them to continue suffering the shame of exposure 
while they are checked. (Obviously, since they disagree, one authority 
“agrees” with one reasoning and the second authority with the other 
reasoning.) And the scriptural defenses? Different readings of the same 
verse from Isaiah.° 

This discussion, typical for its genre, shows the “radical” quality of the 
Bavli’s engagement with scripture. To begin with, this deliberation does 
not privilege scripture above human reasoning; on the contrary, scripture 
and reasoning are used with precisely the same weight and balance. This 
point is emphasized rhetorically, as reasoning is even referenced as a 
justification for differences of opinion before scripture. Moreover, neither 
reasoning nor scripture leads to definitive ends. Both reasoning and 
interpretation of scripture can lead in either direction in a dispute (in this 
as in all the other cases in which this formula is used). In fact, as this text 
demonstrates through its different interpretations of the same verse, there 
is no scriptural meaning independent of its interpretation, so there is 
actually no scriptural lesson independent of the application of human 
reason. The rabbis behind this Talmud understand and admit this point 
fully. Moreover, the fact that the Talmudic sages characterize some laws as 
“de-oraita” (“from the Torah”) doesn’t mean that they recognize the words 
of the Torah as authoritative statements, independent of interpretation. 
On the contrary, only laws the rabbis claim to be de-oraita, as understood 
through the lens of rabbinic interpretation, count as being “from the 
Torah.” Indeed, even the literal word of Torah may not yield a law the 


€ Ibid., pp. 147-148. 
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rabbis consider to be de-oraita. Everything is subject to rabbinic interpret- 
ation and classification. 

The Talmudic rabbis not only recognize this reality, they embrace it, 
granting reasoning its necessary priority. Thus, at Pesachim 21b = Hullin 
114b, the Talmud comments, “this does not require scripture; it is 
[knowable by] reason.” And at Ketubbot 22a, the gemara objects, “what 
do I need a scriptural proof for? It is logical!” Remarkably, examples such as 
these anticipate the epistemological discussions of medieval scholastic phil- 
osophy, which admit that revelation and human reason might both lead to 
“true” conclusions, and so question why both are necessary. The Talmud’s 
answer, it seems to me, is simple: there actually is no “revelation” independ- 
ent of “reason,” as the latter is necessary to make sense of the former. 

It is in this context that we may elaborate upon the phenomenon 
already briefly described: the Bavli’s regular imagination of alternative 
formulations of scripture. As we have just seen, the Bavli recognizes that 
the exercise of human reason (in this case, the act of interpretation) is prior 
to the meaning of scripture, at least so far as human access to the “truth” of 
scripture’s meaning is concerned. This recognition is given voice in the 
Bavli’s frequent proposal that since scripture might have expressed itself in 
other terms, its precise choice of expression carries with it a shadow of the 
way that was not taken. Since scripture might have expressed itself more 
economically (this is almost always the assumption of this exercise), the 
superfluidities of its actual expression can be interpreted. 

This is an aggressive application of rabbinic reason to revelation in two 
respects. First, the very assumption that scripture will never say more than 
it needs to say is a rabbinic imposition on scripture (this is true of other 
rabbinic interpretive rules as well, of course). It is a claim that, “logically 
speaking, if this text is divine, then nothing in it can be superfluous.” Second, 
the “alternative” scripture is always generated from the rabbinic imagination. 
Thus, if what scripture teaches emerges from the gap between what might 
have been written and what was written, then scriptural meaning always 
(in theory, at least) relies on the exercise of the rabbinic imagination. 

Remarkably, the rabbis of the Talmud do not hesitate even to suggest 
unwritten scriptural alternatives that offend biblical grammar. Consider 
this example: 


Baba Qamma 85b 


a. R. Pappa said in the name of Rava: Scripture said “he shall surely be 
healed (verapo’ yerape)” (Ex. 21:19), [meaning that a damaging party 
is] to give [payment for] healing [even] in a place [where payment for] 
damage [is given]. 
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b. [But] this [phrase] is needed for the teaching of the school of R. Ishmael, 
who taught: “and he shall surely be healed,” from here [we learn that] 
permission is given to the physician to heal. 

c. If [this is all it intended to teach] scripture should write “and the physician 
shall heal (verofe’ yirpa),” [the fact that it didn’t write it this way means that 
from the alternative] you may learn [the ruling described in step a.] ... 

d. Still, it is needed, as we said, to teach a scriptural source for healing 
[when damage has been done]. 

e. If [that is all it intends to teach,] scripture should say either “to heal to 
heal (rapo’ rapo)” or “he should be healed he should be healed (yerape’ 
yerape)”; what is [the intended lesson of the alternative] “to heal he 
should be healed” [= what we above translated as “he shall surely be 
healed” ]? To teach [the lesson suggested at a.] ... 


The first of the Talmud’s proposed scriptural alternatives here (c) is not 
distant from the biblical original, and it conforms to biblical rules of 
grammar. But the subsequent alternatives (in e) both do violence to rules 
of biblical grammar, as anyone with even the slightest familiarity with the 
biblical idiom would know. What this example, along with other cases like 
it,’ makes clear, is that (in theory, at least) rabbinic scriptural interpret- 
ations — possible only after the exercise of the rabbinic imagination — are 
controlled only by the rabbis themselves. In the end, the rabbis write the 
rules and scripture conforms. 

The reign of reason in the Talmud is informed by the rabbis’ recogni- 
tion (as previously discussed) that reason does not lead in one direction. 
On the contrary, a sophisticated appreciation of reason will recognize that 
it can almost always lead in multiple directions. This recognition is at the 
foundation of the Bavli’s strong preference, observed in the text examined 
earlier in this chapter, for deliberations that do not arrive at a conclusion. 
In other words, the Bavli is not “about” conclusions, and it is not primarily 
concerned with decisions in matters of halakhic practice.* If its primary 
interest is not decisions and practice, then what? The inescapable answer, 
exemplified on nearly every page of the Talmud, is the process itself — the 


7 See, e.g., Taanit 3a, Zevahim 97b, and Menahot 17b. 

8 Fisch (Rational Rabbis, p. 92) offers what amounts to a practical explanation of the Bavli’s preference 
in this matter: “While conformity and consensus are of central importance to the practice of halakha, 
they are serious impediments to the fruitful study and development of halakhic knowledge. Within the 
walls of the academy one should not seek to harmonize conflicting views or to play down their 
differences.” Putting aside the probability that there was not an “academy” in which such 
conversations took place, the problem with this explanation is that it still leaves halakhah at the 
center of the Bavli’s enterprise. Fisch implies here that “halakhic knowledge” is still the primary goal. 
If this were true, there would be no reason to avoid deciding the halakhah after a critical examination 
of differing views is exhausted. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 16:08:51, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.008 


164 A History of the Talmud 


application of analytical reasoning to all opinions, whether accepted in the 
end or not. 
A fine example of this pursuit is the following (Yevamot 46a-b): 


I. A. Our sages taught: 
B. A [potential] convert who was circumcised but did not immerse 

[in a ritual bath] — 

R. Eliezer says, “Behold, he is a [valid] convert. For so we have 

found that our fathers were circumcised but did not immerse.” 

[If he] immersed but did not circumcise — 

R. Joshua says “Behold, he is a [valid] convert, for so we have 

found that our mothers [at Mt. Sinai] immersed but were not 

circumcised.” 

And the sages say, “[If he] immersed but did not circumcise, 

circumcised. but did not immerse, he is not a convert until he 

[both] circumcises and immerses.” 

I. A. Now R. Joshua should also learn from the [example of the] fathers, 
and R. Eliezer should also learn from the [example of the] mothers! 
And should you say that we do not derive what is possible from 
what is not possible [that is, from the mothers’ immersion without 
circumcision, since they could obviously not have done the latter], 
and has it not been taught ... 

D. “Even though it was not possible, it is good evidence and we 
should learn from it.” 

E. Rather, [46B] in [the case of one who] immersed and didn't 
circumcise, no one [meaning, in this case, neither R. Joshua nor 
R. Eliezer] disagrees that it is effective. Where they differ con- 
cerns [the case where] they circumcised but did not immerse. 
R. Eliezer learns from [the case of] the fathers. And R. Joshua 
[maintains that] in [the case of] the fathers, there was also 
immersion. 

F. From where does he learn it? If you say, since it is written, “Go to 
the people and sanctify them today and tomorrow and launder 
their garments” (Ex. 19:10), and what if in a place where 
laundering is not required [such as when a man has had an 
emission of semen] immersion is required, in a place where 
laundering is required, doesn’t it follow that immersion is 
required?! 

G. But maybe [at Sinai the laundering was required] for cleanliness in 
general! 


mo 0 


m 
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H. Rather, from here: “And Moses took the blood and cast it on 
the people” (Ex. 24:8), and we learn [in an oral tradition] that 
there is no sprinkling [of blood] without immersion. 

I. Whence do we learn it [= immersion at Sinai] for the mothers? 
J. It is logic, for if not [for immersion], with what did they enter 
beneath the wings of the Presence of God? 
HI. A. Said R. Hiyya bar Abba said R. Yohanan, “He is certainly not a 
convert until he is [both] circumcised and immersed.” 

B. Obviously! [Where you have a dispute between] an individual and 

a majority, the law accords with the majority /that is, in the 


present case, the sages and not Eliezer or Joshua]! 
C. Who are “the sages” [spoken of here]? R. Yosé ... 


This deliberation begins by laying out the positions of three early sages 
(tannaim) — R. Eliezer, R. Joshua, and “the sages” (steps IL.A—F). While 
disagreeing in the specifics, the named, individual sages believe that one of 
the two rituals that might lead to valid conversion is sufficient, while the 
larger unnamed collective opine that, when physically possible, both rituals 
(circumcision and immersion) are required. According to the well-known, 
accepted rabbinic rule (quoted here in II.B), the halakhah follows the 
majority (in this case, the sages), and so, for all practical purposes, the 
opinions of R. Eliezer and R. Joshua are irrelevant — as the Talmud knows 
full well from the very beginning. Yet, despite the practical irrelevance of 
these positions, the Talmud pursues the proofs and rationales of both, 
concluding (in I.E) that they actually agree where the convert has 
immersed without circumcision and only disagree where there has been 
circumcision without immersion. Maintaining their disagreement on this 
point, the gemara (in the following section, not quoted here) seeks to 
determine how R. Joshua knows that “the fathers” (= the men at Sinai) 
immersed. It begins by suggesting an argument a fortiori from the fact that 
they laundered their cloths before revelation, then rejects this proof. It 
then “proves” that the men were immersed because they were sprinkled 
with blood in the covenant ceremony at Sinai, and “tradition” teaches that 
there is no sprinkling without immersion. Finally, it suggests that the 
mothers, too, must have immersed, because, “logically” speaking, how else 
could they have converted?! 

If the gemara’s only (or even primary) concern were the law, there 
would be no good reason for it to test and seek the reasons for the opinions 
of Eliezer and Joshua. The fact that the gemara engages in these inquiries is 
unambiguous evidence that its priority is something other than decided 
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law; it is, rather, the very kind of exploration that is exemplified here. How 
do opinions compare? Why do sages say what they do? Are their opinions 
cogent (in the section omitted between IIA and D, for example, the 
gemara asks whether it is valid to learn the practice of men, who can 
circumcise, from the model of women, who cannot)? And so forth. 

The disinterest of this text in the decided halakhah is actually accentu- 
ated in the section (III) that declares the halakhah (= when possible, both 
circumcision and immersion are required). There, the gemara objects (in 
III.B) to the expression of the decided law (III.A) because, based upon the 
stated rule, the decision should have been obvious; according to accepted 
rabbinic standards, that which is obvious should not be stated. To solve 
this problem — that is, to make the teaching “non-obvious” — the gemara 
suggests that what was earlier represented as the opinion of the sages is 
actually the individual opinion of R. Yosé. This move doesn’t change the 
law, but it does mitigate its power. No longer the opinion of the majority — 
now merely another individual opinion — this “solution” removes the 
obvious nature of the conclusion. To solve a logical problem of its own 
making (must we agree that it is unnecessary to say the obvious?), the 
gemara insists we see that the law need not have been what it is. 

This process — this pursuit of the “truths” of Torah that disregards 
practical outcomes, even when decisions are made — is what is known as 
“Talmud,” which stands at the pinnacle of the process known by the rabbis 
as “Talmud Torah” (= “the study of Torah”) as understood by the 
Babylonian sages. The centrality of this process — whether accompanied 
by a practical decision or not — is evident on each and every page of the 
Talmud. Why is this process so central to the Talmud’s concerns? What is it 
about the “Talmud” (= the process) of Talmud Torah that elevates it to the 
position of first priority in the Talmud’s enterprise, so much so that the 
shape and nature — and even the name! — of the document are defined by it? 

Before answering these questions and venturing to say something about 
the meaning of the Talmud in general, we must expand our view to 
include consideration of Talmudic “genres” — not dominant but certainly 
not insignificant — that have not yet been exemplified in the texts exam- 
ined so far. I am speaking of Talmudic stories, as well as of the larger 
category of Talmudic discourse commonly referred to as aggadah (of which 
the stories are a part).” “Aggadah” can include short stories deployed in the 
course of a legal dialogue, longer stories or sequences of stories, midrashic 


° Referring to the Talmud’s legal stories, in particular, Wimpfheimer describes them as “a small 
subset of its writing”; see Narrating the Law, p. 2. 
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expansions on scripture, and sequences of scriptural interpretations. 
Collections of wise opinions or teachings of pious practices might also be 
included in this category. 

Let us start with the brief rabbinic stories that are so common in the 
Talmud’s pages. More than anything else, these stories are used to illus- 
trate rabbinic opinions concerning proper practice. The stories may be 
referred to as “Aggadah” (“narrative”), but they are mostly cited in the 
service of “halakhah” (proper practice). If we recognize this as their 
purpose, then we shall understand that the distinction between halakhah 
and Aggadah in the Talmud is, to a great extent, artificial (and not all that 
helpful!)."° If we go further and understand that “halakhah” — meaning, 
effectively, “the way” (like shari‘a) — is about the proper conduct of a good 
(rabbinic) Jew, then we shall recognize that the rest of “Aggadah” is also, in 
its way, halakhic. What is the purpose, after all, of illustrations of pious 
practice, collections of wisdom teachings of sages, accounts of imagined 
activities of biblical figures, and long narrative sequences concerning, say, 
the reasons for the destruction of the Temple, if not to teach proper 
practices and opinions? 

Let us consider two examples of the Talmud’s stories, both “famous” 
among students of the work. The first (found at Shabbat 31a) is a short 
sequence of stories about potential converts to Judaism who approached 
the great “founding fathers” of the rabbinic movement, Shammai and 
Hillel. In each case, the potential convert approaches the sage with a 
precondition that is, from the perspective of rabbinic Judaism, unreason- 
able: that the convert accept only the Written but not the Oral Torah, for 
example, or that the sage teach him the entire Torah while he stands on 
one foot. In each case, Shammai responds with anger and rebuke, while 
Hillel responds with patience, leading to the successful conversion of the 
person in question. The purpose of these stories is clearly to illustrate 
the desirable trait that the rabbinic Jew should emulate and adopt; as the 
stories declare in their introduction (30b, bottom): “a person should 
always be patient like Hillel and not impatient like Shammai.” Simultan- 
eously, the potential-convert stories convey certain messages concerning 
the status of “rabbinic” Torah — the Oral Torah."* 

The second example is a very lengthy collection of stories found at 
Gittin 55b—58a. The general theme of the stories is the destruction of the 
Jerusalem Temple and related catastrophes. Story after story provides the 


1° Ibid., pp. 31-62, makes precisely this argument, offering several good examples. 
™ See my elaboration of this in The Mind of the Talmud, pp. 156-158. 
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rabbis’ version(s) of the narrative (“historical”) background of the destruc- 
tion or catastrophe, highlighting conduct or qualities that are, in the view 
of narrator or commentator (many of the stories are accompanied by brief 
interpretive interventions in a different voice), sufficiently objectionable 
that they would be the rightful cause of divine punishment. In one case, 
the sin to be punished is the public embarrassment of one’s enemy; in 
another, it is the refusal to mourn for the destruction of Jerusalem. In 
common rabbinic fashion, many of the reported events are seen as fulfill- 
ments of earlier scriptural predictions, but once identified, the scriptural 
source may be interpreted in another direction, not necessarily consonant 
with the original “scriptural vision comes to historical reality” scheme. The 
weight and abundance of the stories make it clear how catastrophic was the 
impact of the destructions (of the Temple and then the Bar Kokhba war), 
but the seeds of rabbinic — and therefore Jewish — survival are also 
elaborated, offering the lesson that destruction will be followed by recov- 
ery. On the way to recovery, the stories tell us, the acts of the enemy will 
be painfully avenged by God. 

Again, these examples are only two of many. But as even my brief 
description and distillation of each should make evident, the stories do not 
stand apart from the Bavli as a whole. As Jeffrey Rubenstein writes, “like 
the legal discourses of the BT, the stories generally do not offer simple 
conclusions. They provide the sages a way to ponder the tensions inherent 
in their culture, not an easy way of resolving them.”** Similar comments 
may be applied to other genres commonly categorized as Aggadah. As 
Rubenstein shows over the course of his several books, it is the same final 
composers/authors of the Talmud (or their literary voice and formulation) 
who select the stories to be cited, organize them in sequence, provide 
commentary and context, and so forth. There is no “other” Talmud or 
Talmudic source that is merely “stitched in” to the Talmud’s legal deliber- 
ations. This means that, while we will have to account for these forms and 
phenomena in the larger context of our analysis and interpretation of the 
Bavli, they do not appreciably affect the catalog of characteristics of which 
we shall have to make sense. 

Scholars have offered a number of interpretations of the Talmud in 
recent years, all seeking to capture something of the whole of this excep- 
tional document. All have recognized that the Talmud is a vast document, 
meaning that no characterization can capture it all, in its variety and 
complexity. But such interpretive characterizations offer important 


1 Rubenstein, Talmudic Stories, p. 3. 
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insights, so even if they don’t capture all of the Talmud’s qualities, even if 
they leave some loose threads around the edges, their attempt to describe 
the Bavli — its meaning and purpose — is a crucial and productive exercise. 

Before seeking to understand what the Talmud is, it is crucial to say a 
word about what it is not. The first notion we must reject is the old, 
uncritical view that the Talmud is somehow a kind of transcript of deliber- 
ations that took place in the Babylonian rabbinic academies. Even without 
the technical problems with this description (were there academies at all? 
How could such transcriptions have been done?), the notion that our 
Talmud simply presents us with a record of live rabbinic discussions is 
indefensible. Oral deliberations are characterized by their spontaneous 
non-structure; by interruptions, fits and starts, even a degree of chaos. 
Yet, as we saw in our study of the lengthy deliberation from Baba Batra 
earlier in this chapter, the Talmud is characterized by careful, considered 
formulation. Its discussions develop logically (employing rabbinic logic, to 
be sure). What we find in the Talmud is not the product of some 
spontaneous argument. Someone “wrote” the Talmud. 

An even more problematic characterization of the Talmud that must be 
rejected is that it is a kind of discursive halakhic code. This notion is 
supported by Barry Wimpfheimer, who writes, “[the Bavli] seeks to make 
all these materials cohere ... resolving contradictions ... it can be viewed 
as an attempt (however successful) at code in its own right.”’? Though this 
description is reminiscent of much of what has been written about the 
Talmud, it is simply wrong. As we have seen, the Talmud does not have a 
comprehensive program of resolving contradictions. On the contrary, 
when sages begin with a dispute, they commonly end with a dispute 
(think: Abbayye and Rava in their dispute regarding what one may or 
may not do adjacent to one’s neighbor’s property). It is only the same person 
who cannot contradict himself, or a later sage who cannot, on the face of it, 
dispute with one from a prior period of authority (though, as we have seen, 
the later view is typically saved by reinterpreting the earlier). Nor does the 
Talmud even make it a priority to decide the halakhah. On the contrary, 
the Talmud is primarily interested in theoretical inquiry, being perfectly 
comfortable, on many occasions, with offering no decision at all. 

One Talmudic reality that is emblematic of the Talmud’s lack of 
interest in decided halakhah as such is the Mishnaic tractates on which it 
chooses to comment. There are full Talmudic deliberations on tractates 
from the order Qodashim, pertaining to the Temple and sacrifice. 


™ Wimpfheimer, Narrating the Law, p. 11. 
P g P 
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Needless to say, these discussions could have nothing to do with practical 
law, as the Temple had been in ruin for centuries. These deliberations are, 
in fact, purely theoretical. Now, it has been argued by some that the 
absence of Talmud on Mishnaic tractates from Zeraim, relating to obliga- 
tions pertaining to the Holy Land, except for tractate Berakhot, which 
discusses prayer and blessings, is a consequence of the fact that the 
“agricultural” laws had no application in Babylonia. However, in light of 
the fact that laws of sacrifice had application neither in Babylonia nor even 
in the Land of Israel, such an interpretation is indefensible. The Bavli is 
not driven by concern for practical application, and a far more reasonable 
interpretation of the present phenomenon would see its avoidance of 
comment on the “laws dependent on the Land [of Israel]” as an expression 
of the Bavli’s affirmative Babylonian-ness. But, however we interpret this 
reality, it is fair to say that the Talmud is no code, in any sense of the word. 

Another characterization we must reject is the proposition, which has 
recently gained some currency, that the Talmud is a kind of anthology. 
Even if such an analogy (for that is what it is) works for other rabbinic 
works (such as the midrashim), it simply doesn’t work for the Bavli. 
Anthologies are collections in which different, individual authors speak 
in their own voice or a single author’s writings speak in his or her own 
voice. An anthology may be organized around a theme or an author or a 
genre. In the Bavli, by contrast, the voice of the document (briefly quoting 
earlier voices, to be sure) speaks essentially uniformly through all units, 
according to the rules of a single genre (Talmud). Unlike editors of 
anthologies, those who formulated the Bavli were aggressive with the 
sources they assembled, reshaping, reformulating, and recontextualizing 
at will. They didn’t merely collect and annotate pre-existing compositions. 
They created something new. As even Martin Jaffee — who supports the 
anthology metaphor for other rabbinic documents — admits, “The tractates 
of the BT are, by and large, rather carefully worked over by several 
organizing hands, and are comparatively speaking far more ‘finished’ than 
corresponding tractates of the Talmud Yerushalmi.” I would go further, 
but this admission goes far enough in indicating that the Bavli is like no 
anthology with which we are familiar, and it is reasonable to say, therefore, 
that it is not an anthology at all."* 

Of course, one of the most common descriptions of the Talmud — one 
that certainly contains more than a grain of truth — is that the gemara 
(a term I have used interchangeably with “Talmud”) is a commentary on 


14 See Jaffee, “Rabbinic Authorship,” p. 33. For his more extended discussion, see ibid., pp. 17-37. 
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the Mishnah. The problem with this characterization of the Bavli is that it 
is woefully incomplete. To begin with, the gemara comments on far more 
than the Mishnah, so it is simply incorrect to describe it as a commentary 
on the Mishnah alone. Second, the gemara is unlike any other commen- 
tary ever composed: commentaries offer explanations of the meaning of a 
base text. Even if they sometimes record different opinions regarding the 
meaning of that text, they never offer extended arguments between differ- 
ent parties, generally upholding both sides of the argument. And the focus 
of commentaries is their base text, while the primary focus of the Bavli is 
its arguments. There is a commentary quality to some of the Bavli’s 
comments, but this is almost beside the point. This characterization of 
the Bavli ignores most of what the Bavli does, and it is these central, 
characteristic qualities of the Bavli we seek to understand. Most centrally, 
what is the meaning of the Bavli’s open-ended deliberations, of its abun- 
dant non-decided arguments? It is answers to questions such as these that 
will lead us to an understanding of the document as a whole. 

When we try to make sense of the Bavli’s avoidance of decisions and 
closure, it is perhaps best to begin by asking whether this openness is real 
or only apparent? Some have cautioned that we should not take our 
interpretation of this openness too far, insisting that it is actually deceptive. 
So, for example, Daniel Boyarin suggests that the Bavli’s emblematic 
openness should actually be understood as the opposite. Consider these 
comments: 


(p. 147) “By insisting that all sides in the debate are correct, it 
completely vitiates the power of genuine debate and dissent.” 

(p. 148) “it is the ultimate nonclosure of the Talmudic sugya 
that guarantees the forcefulness of the ideological authority of the 
ultimately single-voiced dialectic.” 

(p. 152) “The point is not so much that no one is ever right . . . but that 
no one is ever wrong, as long as he (sic) is in the right institution.”'’ 


The problem with these observations is that they mask the force of the 
alternative perspective. Of course one must be in “the right institution” to 
join the conversation. But many institutions insist upon singular opinions, 
particularly at the end of the process (in fact, the process itself is often, in 
the end, hidden by the institution). It is notable, therefore, that the 
Babylonian rabbinic institution refuses to do so, maintaining multiple 
opinions both in the course of the process and at the end. Moreover, 


15 Boyarin, Socrates and the Fat Rabbis. 
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“genuine” debate and dissent is not necessarily debate in which one party 
ultimately triumphs. Too often, such debate yields a winner and then 
erases the voice of the loser. The very point to be examined is that, in the 
opinion of the Bavli, genuine debate is debate in which all parties continue 
to deserve serious consideration, even when one is ultimately “victorious” 
in practice. It is this view of what is “genuine” that makes the Bavli so 
worthy of interpretation. 

In a distinctly different characterization of the meaning of the Bavli’s 
dialectic, Boyarin elsewhere allows for a theological interpretation of the 
Talmud’s open-ended arguments, writing, “the (hypothesized) Stamma’im 
[that is, those who composed the Bavli] have moved beyond a notion of 
rational discovery of truth ... through dialectic into a realm in which the 
words of the Living God are paradoxical, self-contradictory, undecidable, 
and undiscoverable and talk goes on forever.”"® These comments echo 
directly my interpretation of the Bavli’s form in The Mind of the Talmud, a 
brief reprise of which I now offer. 

Rational argumentation — that is to say, an argumentation that admits 
the priority of rationality, a system of logic that operates with clear rules 
and is therefore open to testing — is central to the Talmud’s form, as 
we have seen.'” This is true even of the many cases where the source of a 
proof is scripture, since the rabbis recognize that scripture (“revelation”) 
has no meaning without the prior application of reason. Moreover — and 
crucially — the rabbis behind the Bavli recognize that reason or rationality 
are human capacities, God-given perhaps, but characterizing the human as 
no other creature. Therefore, to offer a system in which reason (in this 
case, rabbinic reason) controls all, whether of human or of divine origin, is 
to insist that the system — in this case, the Talmudic system — is, in the 
end, Auman. 

To be human is, by definition, to be imperfect (only God is perfect!). 
Human reasoning is imperfect, as is human interpretation. Nothing that 
human reasoning or interpretation offers can be perfect, and the rabbis 
behind the Bavli recognize this and even embrace it. What this means is 
that no rabbinic opinion or teaching can be perfect, no record of “Oral 
Torah” — preserved and interpreted by human agents — can be perfect, no 
interpretation of scripture can be perfect. Even if the rabbis believe “truth” 


16 See Boyarin, “Hellenism,” P- 347- 

17 This is not to say, of course, that the rules are not sometimes violated, in the Talmud as in all other 
logical systems. For a good example of such a violation, see Labovitz, Marriage and Metaphor, 
pp. 99-100. 
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to exist — where “truth” means that which corresponds to the will of God 
as preserved in scripture — that truth is accessible only through acts of 
human interpretation, which are imperfect. As Menachem Fisch writes, 
“in the realm of biblical interpretation, the realist ... seeks truth although 
he knows that he is incapable of ever recognizing the truth as such.”** In 
this respect, the rabbis behind the Bavli were realists. They would readily 
grant that the fullness of God’s truth, at least, is inaccessible to humans, 
including rabbis. 

When I say that the rabbis behind the Bavli embrace this notion, my 
proof is the Bavli itself. Beginning with the recognition that no opinion or 
interpretation is perfect, the Bavli pursues and tests different opinions and 
interpretations at length. If the “truth” is inaccessible, then at least the 
process by which it might be approached is not. The Talmud’s balanced 
support of opposing opinions is born out of the assumption that all its 
authorities almost always (the Talmud does sometimes reject individual 
opinions as unsustainable) have something wise to say; they almost always 
capture some part of the “truth.” Thus, whether their opinions are 
accepted in practice or not, the opinions — and reasons — of both Hillel 
and Shammai (and R. Meir and R. Judah, and R. Yohanan and Resh 
Lagish, and Rab and Samuel, and Abbayye and Rava) are always worth 
exploring. By exploring both sides, the wisdom of both sides will be 
captured, thus bringing the student who engages in this process closer to 
the ultimately inaccessible “truth.” In fact, in the opinion of the Bavili, it is 
for precisely this reason that the opinions of Hillel are accepted (in practice 
only) above the opinions of Shammai: not because they are right (for, as 
the Talmud says, “both these and those are the words of the living God”), 
but because the school of Hillel taught the views of both parties — even 
giving priority to the views of Shammai — while the school of Shammai 
taught its own view only (b. Eruvin 13b). 

To express this in other words: if we cannot know the truth, since it is, 
to humans, inaccessible, the best we can do is engage in and study the act 
of pursuing that divine truth. The Bavli doesn’t hide the limits of its 
enterprise, it pushes them to the front and center. The Bavli’s is a theology 
of approach, not of arrival, of recognition of human limits even when the 
divine calls. The Bavli is an exercise in theological modestly, one that 
declares that it is a mitzvah (an obligation) to do the best one can do, even 
when one knows that the best is never perfect. 


8 Fisch, Rational Rabbis, p. 60. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 16:08:51, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.008 


174 A History of the Talmud 


Sergey Dolgopolski offers a related but distinct perspective on the 
Bavli’s relationship with “truth.” For Dolgopolski, memory is the key 
to understanding the Talmud’s epistemology. The Talmud begins as a 
compendium of traditions, and traditions are known only through the 
vehicle of memory. Memory is therefore instrumental in the Talmud’s 
truth claims as well. In Dolgopolski’s interpretation, truth is not some- 
thing “located in eternity”; it is something recalled and refined “through 
refutation and invention.”'? Since memory is a human capacity, it is 
imperfect, to be tested and improved in dialogue with other memories. 
But as the “true” memory can perhaps never be confidently ascertained, 
the “true” tradition can never be fully determined. Room must be left, 
therefore, for multiple recalled truths. 

Crucially, Dolgopolski’s interpretation begins with the same recognition 
as ours — that the Talmud preserves and defends multiple truths. The 
difference between our interpretations lies in our identification of the 
source of that multiplicity. In his view, for the Talmud, truth resides in 
memory, and the undecidability of truth is a product of the limitations of 
memory. In our view, the Talmud looks to revelation for truth, and its 
undecidability is a consequence of the imperfection of human interpret- 
ations. It seems to me that the rabbis behind the Talmud were more 
theologically inclined than Dolgopolski allows, which leads me to look 
toward the gap between revelation and human understanding for an 
explanation of this Talmudic quality. But, while Dolgopolski would reject 
our interpretation (truth is not “located in eternity”), we have no need to 
reject his. As tradition is certainly central to the Talmud’s system, flawed 
recollection can certainly explain some of the multiplicity and undecid- 
ability of Talmudic truths. What is crucial is our common recognition of 
this central Talmudic characteristic. 

Offering another perspective on the Bavli’s relationship with tradition 
is Menachem Fisch, who describes the Bavli as an “antitraditional” work. 
How, one might wonder, can this be? The Bavli quotes abundant 
traditions — whether scriptural or Tannaitic — on literally every page! 
The answer lies in our recognition that a traditionalist will receive and 
uphold a teaching simply by virtue of the fact that it has been transmitted 
from canonical antiquity. For the traditionalist, the authority of a tradition 
resides in its being traditional. If it is a genuine tradition (and the 
traditionalist is unlikely to admit, with Dolgopolski, that recollection of 
the tradition is flawed), then it requires no greater justification. Needless to 


2 Dolgopolski, The Open Past, p. 7. 
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say, when a recent teaching comes into conflict with a received tradition, 
the tradition has priority and the recent teaching must, in one way or 
another, yield to the tradition. 

In connection with this latter observation, Fisch observes the relation- 
ship between Tannaitic and Amoraic teachings in the Bavli. The latter are 
often challenged with quotations from the former — introduced by a 
version of the term meitivi — “they object.” But in the Bavli, rather than 
this being an occasion for the rejection of an errant Amoraic teaching, it is 
almost always the occasion for a defense of the Amoraic teaching, generally 
through a narrowing reinterpretation of the Tannaitic teaching. In Fisch’s 
articulation, “The very mark of antitraditionalism, by contrast, is that 
latter-day (Amoraic) positions are frequently acquired as a result of critic- 
ally re-thinking and subsequently modifying or rejecting earlier (Tannaitic) 
ones.”*° The received tradition doesn’t “win”; the later teaching can almost 
always be defended. 

Furthermore, the Bavli’s constant citation of traditions is a rhetorical 
posture, one that is easy to see through. As Moulie Vidas observes, “it is 
precisely when the Talmud’s creators seem most conservative — when they 
preserve traditions rather than reject or revise them — that we find their 
most profound break with tradition. It is through the embedding of fixed 
and authoritative traditions in discursive frameworks that are stylistically 
and substantially differentiated from them ... that these scholars created 
their past and separated it from their present.”*' In other words, by 
creating the framework for all inherited traditions (whether real or 
claimed), the sages behind the Bavli created a new, distinctly untraditional 
setting. In the process, they created their past and separated it from their 
present. This, too, was anti-traditional. 

I would add to this my own observation that where tradition is the 
determining factor (= traditionalism), reason is unnecessary. But if reason 
is as good a source as scripture, as we saw earlier, and if all traditions are 
subject to the scrutiny, critique, and/or defense of reason, then it is not 
tradition that carries the weight of authority, but reason.** Being that 
reason controls in the Bavli, even as traditions are abundantly cited, the 
Bavli must be understood, as Fisch claims, as anti-traditional. 

Another way the Bavli is anti-traditional is simply in its constant 
quotation of earlier traditions that the canonical foundation of the 
Talmud — the Mishnah — excluded. In Wimpfheimer’s words, “One way 


*° Fisch, Rational Rabbis, p. 130. See also his discussion on p. 95. *" Vidas, Tradition, p. 203. 
2> See also Lightstone, Rhetoric, p. 22, and Vidas, Tradition, pp. 115-116. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 16:08:51, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.008 


176 A History of the Talmud 


to characterize the Talmud is to see it as a reaction to the Mishnah and its 
code features ... The Talmud can be understood as an attempt to reopen 
the Mishnah to the material excluded during the Mishnah’s compilation. 
The Talmud reverses the Mishnah’s code by reintroducing the longer 
rhetoric and alternative positions ... More significantly, the Talmud 
regularly challenges the Mishnah to justify its law through citation of a 
midrashic reading of the Bible. The Talmud regularly asks for the biblical 
(or logical) basis for a given Mishnaic proposition — challenging the code to 
justify a law’s authority.”*? For these reasons, he adds, “it would be easy to 
characterize the Talmud as an anticode.”*+ To be anti-code (with the 
Mishnah being the code that the Talmud is “anti”) is also to be anti- 
traditional. And whether or not the Mishnah’s intent was to codify, the 
Bavli undermines this perfectly natural reading of its purpose. The purpose 
of the Mishnah in the Bavli — and that of all other traditions quoted in this 
Talmud — is what the Bavli says it is,” as the Bavli well knows. This 
consciousness, too, is anti-traditional. 

What are we to make of a document — a massive, extended document — 
that devotes itself to the theoretical exploration of various opinions in 
matters of rabbinic law (halakhah) and opinion, often without making 
decisions and with an obvious hierarchy of interests that privileges the 
play of human reason even in the face of “authoritative” tradition? What 
is the purpose or value of such a work, one that is more akin to a theory 
seminar at an elite law school than it is to a course in torts at a 
common one? 

If we return to an observation made earlier in this chapter — that is, that 
this is a document by and for the elite of the rabbinic elite — then this 
puzzle will be less perplexing. For this rarefied group, the Bavli is a perfect 
expression of what is most important: critically engaging the human 
process by which God’s will is approached, with full awareness that 
approaching God’s will is all they can ever hope to achieve. On account 
of their recognition of this limitation, it is the process, called Talmud 


2 Wimpfheimer, Narrating the Law, p. 10. 

*4 See also Lightstone, Rhetoric, p. 21. In his words, “the Talmud ... deconstructs those sacred 
authoritative sources from which it draws its materials ... Moreover, the process of critical analysis, 
pursued in large part as an end in itself, displaces these sources as the locus of that which is 
authoritative.” An enterprise that deconstructs or displaces its sources and traditions can hardly be 
called traditional. 

Wimpfheimer’s subsequent characterization of the Bavli as a code, quoted earlier in this chapter, 
should not be understood to be in conflict with his current claim. In his view, the Bavli is an anti- 
code in its relationship with the Mishnah, but an attempt at codification in its own right. 


25 
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Torah, that matters most for them; for the Babylonian sages, if not for the 
rabbis as a whole,*® this is arguably the supreme mitzvah (obligation). 

In the generations of the Bavli’s formation, and for centuries thereafter, 
the Bavli can only have been the property and pursuit of this elite. 
Whether it was oral or written, its acquisition required that one find a 
master to help one access it and understand it. If isolated manuscripts were 
available, they could have supported memorization. But both the available 
technology and the nature of the work limited the audience of the Talmud 
to a village-full of individuals (who resided, in all probability, in a city, not 
in a village) in any given generation. 

But if the Talmud was only the preserve of the self-selecting few, how 
did it become so powerful a force in Jewish life? The answer to this 
question will be found primarily in subsequent generations, when the 
disciples of the Talmud fought for the recognition of its authority. But 
part of the answer will also be found in the generations of devoted disciples 
who committed themselves to this enterprise during the period of the 
Talmud’s formation. As we noted in Chapter 7, the rabbis who created this 
work did not view themselves as “ivory tower” academics. Their pursuit 
of theory was not for theory’s sake alone. These were people who 
imagined themselves in, and, when possible, insinuated themselves 
into, the court of justice (not necessarily a permanent, discrete insti- 
tution) and the marketplace. They believed that their versions of Jewish 
law and practice were the correct ones, and they were devoted to 
convincing others that this was the case. 

Assuming that rabbis, while they sought to influence others, were at the 
same time influenced by the nascent Talmud — and this is an assumption 
that is difficult to question — this means that as the rabbis gained influence, 
so too did the Talmud. If their practices were in one way or another 
Talmudic, then Jews who saw them as models of Jewish practice would 
have felt the influence of the Talmud. If their conduct in courts and the 
marketplace was informed by Talmudic deliberation, then Jews who 
sought their expertise would have felt themselves under the sway of 
Talmudic opinion. If their manner of talking about Torah was shaped 
by the Talmudic approach, then this too would have been communicated 
to any Jew who was open to listening to them. 

In the period during which the Talmud took shape, rabbinic — and 
therefore Talmudic — influence would have been very limited, or so the 
best available evidence suggests. The rabbis and those who followed them 


26 See my discussion of this question, The Mind of the Talmud, pp. 156-169. 
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certainly remained a minority among Jews in Babylonia at this time 
(the mid-sixth century), and they would continue to face significant resist- 
ance from other, more “traditional” Jews for centuries to come. But as the 
Talmud was more or less finished, in rabbinic academies that could attract 
and multiply disciples, the ground was laid for the growth of its influence 
and, ultimately, the acceptance of its authority. The transformation of 
the Talmud from a specialized esoteric document to a source of power is a 
tale of the following centuries, to be recounted in Chapter 9. 
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CHAPTER 9 


The Reception of the Bavli 


If you had been a common Jew living in Palestine or Iraq (Babylonia) in 
the third through six centuries, you would have known little if anything at 
all about the developments described in the preceding chapters. This is 
because, as historians now understand the evidence, the rabbis did not 
emerge as leaders of a significant portion of the Jewish community until at 
least the sixth century. In fact, rabbis were barely even noticed, at least by 
non-Jewish observers, until the fifth century." Their tradition — meaning, 
in this case, the Mishnah — is mentioned for the first time only in the sixth 
century.” And with respect to significant rabbinic influence among Jews, 
the first clear (in this case) physical evidence of such a development is a 
mosaic containing a rabbinic text in the floor of a synagogue at Rehov, 
dated to the sixth or seventh century.’ Even in the sixth century, an 
observer of Jewish affairs would have been hard-pressed to predict that 
the rabbis would emerge as the leaders of Jewish communities and archi- 
tects of Jewish practice and belief, let alone that the elite, esoteric docu- 
ment they produced would be the blueprint for all of this. 

Under such circumstances, how did the Talmud, the crowning accom- 
plishment of ancient rabbinic culture, become such a powerful, influential 
work? Why did common Jews come to accept the authority of this 
text and those who promulgated it? Inevitably, the process leading to this 
conclusion would be slow and halting. We will do our best to describe that 
process in the pages that follow. 

The key to understanding the emergence of the Talmud as the founda- 
tion and guide of medieval Judaism is recognition of the role played by a 


" See Lapin, Rabbis as Romans, p. 158. 

* Lapin (ibid., pp. 159-160) quotes the relevant part of Justinian’s Novella: “But that which is called 
by them deuterosis we prohibit entirely, as it is not included with the holy books, nor transmitted 
from on high by the prophets, but is an invention of men chattering from earth alone.” “Deuterosis,” 
meaning repetition, is clearly the Greek translation of “Mishnah,” which also means repetition. 

> See Lapin, Rabbis as Romans, p. 158. 
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world-changing development: the conquest of much of the settled world 
by the armies of Islam. The Islamic conquest commenced with the flight of 
Muhammad and his followers to Medina in 622, and significant territories 
beyond Arabia, from the borders of China and India in the east to North 
Africa and the Iberian peninsula in the west, were already under Muslim 
rule by the end of the Umayyad Caliphate (750). By this time almost all 
Jews, virtually wherever they made their homes, lived in Muslim lands. 
But it was the emergence of the Abbasid Caliphate, which brought about a 
veritable “golden age” in many of the lands under its domination, that 
changed Jewish history forever, for the Abbasids made their capital in 
Baghdad — that is, precisely in the center of Jewish Babylonia. The coinci- 
dence of the central Islamic authority with the Babylonian rabbinic 
academies gave those academies — and their Talmud, the Bavli — an 
unmistakable advantage over any Palestinian rabbinic competition. This 
being said, the acceptance of that Talmud by Jews at large — whether those 
living at the greatest distances from the Babylonian center or those living 
in Baghdad itself — required far more than the rabbis being in the right 
place at the right time. What other factors contributed to their growing 
influence? 

The most comprehensive recent account of the emergent ascendency of 
the rabbinic academies in Babylonia, their central place in the reception 
and standardization of the Bavli, and their ultimately triumphant advocacy 
for this Talmud is that of Robert Brody (The Geonim of Babylonia and the 
Shaping of Medieval Jewish Culture). In Brody’s account, the importance of 
the academies and their leaders (known as geonim; singular: gaon) in 
launching the Bavli to its preeminent status lies in the combination of 
three factors. The first is the one we have already mentioned, that is, the 
relocation of the Talmudic academies (and he does accept that they were 
bona fide academies by the end of the Talmudic period) to Baghdad, 
which put the center of the rabbinic movement at the center of the 
empire.* To this he adds, first, the “increasing institutionalization of the 
academies,”’ and, second, the fact that the academies considered them- 
selves “bound by a corpus, virtually closed, of canonical texts, foremost 
among them the Mishnah and the Babylonian Talmud, which it was their 
responsibility to interpret and apply.”° The utter centrality of the Bavli in 
these academies, accompanied by the recognition of their authority in the 
Jewish community by Muslim authorities, meant that the text they 


4 Brody, The Geonim of Babylonia, pp. 36-38. 5 Ibid., p. 38. € Ibid., p. 39. 
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sponsored — the text they deemed authoritative for all Jews — would have 
increasing authority for Jews in the territories where the geonim held sway. 

The geonim understood themselves and their academies to be both the 
inheritors and the continuation of the Talmudic academies from which the 
Bavli emerged, whatever the historical reality of the earlier institutions 
(what mattered was not the historic reality but the “memory” of the 
Talmudic academies as preserved in the Geonic schools). Their pride as 
inheritors of the Babylonian rabbinic tradition and their devotion to its 
product, the Talmud, was itself, of course, key to the canonization of the 
inherited corpus, first in the circles of influence of the academies and later 
in broader swathes of Jewry. Given the centrality of the Geonic conduit, 
what can we say about the state of the Talmud that they sponsored? 

To begin with, the Talmud of the Geonic academies may have been 
oral, at least in the earliest period. But there is evidence of written 
Talmudic texts by the mid-eighth century, so an equally plausible scenario 
would suggest that for much of the Geonic period (that is to say, from the 
relocation of the academies to Baghdad to the transition of authority in the 
Jewish world in the tenth-eleventh centuries) the Talmud was officially 
performed orally while written copies simultaneously provided key records 
of the text.” Oral performance reflected an ideological preference (this was, 
after all, oral Torah) while written records were evidence of concessions to 
necessity — that is, the necessity of preserving a voluminous and complex 
work that was in the process of becoming canonical and which, therefore, 
had to settle into some modicum of an “authoritative” version. 

Surviving evidence of the Babylonian Talmudic text, found in both 
manuscripts and citations, suggests that, as we would expect from a setting 
that preferred oral performance, the text of the Talmud was relatively 
fluid. Reciters of the Talmud had a repertoire of formulae available to 
them, and they could draw upon variations of the repertoire to lay out the 
“text” in any given performance. This is part of what contributed to 
the common variations in formulation we see in different manuscripts. 
Moreover, individual reciters had their own unique styles or “quirks,” and 
this also contributed to slight differences in expression. Evidently, Geonic 
authorities had no difficulty with this kind of fluidity, which characterized 
only what Brody calls “the lowest linguistic level.” As Brody expresses it, 
“So long as the meaning was held constant, the wording could be allowed 


7 Brody (ibid., p. 156) accepts the notion that “the Talmud remained literally in the category of Oral 
Torah,” but he also recognizes that, at least by the middle of the eighth century, there were also 
written copies of the Talmud. 
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to vary quite freely without any objection being raised.”* But this fluidity 
was of a certain kind, and in substance it was quite limited, for the themes, 
shape, and direction of Talmudic discussions were agreed upon by all. 
Thus, despite producing variations, the approach of the academies led to 
substantial uniformity in copies of the Talmud that were transmitted, and 
the version of the Bavli with which we are familiar still today is — even in 
light of the many differences in precise formulation — overwhelmingly the 
same as that reflected in Geonic citations.’ By the late Geonic period, the 
Talmud was effectively fixed in its received canonical form."° 

Though the Judaic canon was, by the early Middle Ages, quite broad, 
the centrality of the Bavli to the Geonic “curriculum” — even if this 
meant neglect of other Jewish sacred writings — is absolutely clear. 
Although Talmudic sages themselves offered a model of studying a broad 
range of teachings, from the Mishnah and its Tannaitic supplements to 
the increasingly substantial corpus of Amoraic comments, those who 
studied in the Geonic schools focused virtually exclusively on the 
Talmud, accessing earlier teachings only through its lens. This narrow- 
ness of focus included even Geonic study of the Mishnah, which was 
studied only through the lens of its Talmudic commentary and elabor- 
ation." This meant that other parts of the classical rabbinic corpus — 
both halakhic and aggadic — were largely neglected or (in the case of the 
midrashim) ignored entirely. 

Given the vastness of the Talmud, it was impossible for the students in 
the academies to take in the whole work, except, theoretically, over 
significant periods of time. If we recall that covering the Talmud quickly, 
one standard printed page a day, takes approximately seven and a half 
years, we will recognize that those who engaged in careful study of the text 
would have been hard-pressed to attain even this theoretical ideal, and it 
will have been the rare scholar who mastered the Talmud as a whole. In 
practice, most students of the text studied it only in the course of seasonal 
gatherings that focused on selected sections of tractates. Furthermore, for 
practical and other reasons, certain tractates took priority. The evidence 
suggests, in fact, that texts may even have been studied in abbreviated 
versions. '” 


o0 


Ibid., p. 159. 

Ibid., pp. 159—160. Particularly important in the fixing of the precise text of the received Talmud 
was R. Nisim Gaon, under whose leadership Qayrawanese scholars compared different manuscripts 
of the Talmud in order to establish what was, in their judgment, the best version of the text; see 
Fishman, Becoming, pp. 67-68. 

1° Brody, The Geonim of Babylonia, p. 7. ™ Thid., p. 155. ™ See ibid., pp. 155-156. 
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The Geonic authorities who sponsored the Babylonian Talmud had to 
be aware of the fact that there was an earlier, competitive Talmud — the 
Yerushalmi — although they seem generally to have ignored it. In fact, the 
only Geonic reference to the Yerushalmi before Saadiah Gaon (882-942) 
is found in an anti-Palestinian polemic penned by Pirqoy ben Baboy 
(eighth—ninth centuries)."? Their broad silence may have been ideological, 
an implied dismissal of the earlier text. Even if this is over-reading the 
evidence, it is clear that the Yerushalmi was not, until Saadiah, even 
glancingly engaged by any Babylonian sage.'* Furthermore, from the time 
the Yerushalmi was first referenced in Babylonia, Geonic authorities 
worked to assure its secondary status. Beginning with ben Baboy, geonim 
regularly offered polemics in favor of the Bavli, polemics that were ultim- 
ately so successful that the Yerushalmi was largely neglected by yeshivot 
from the Geonic period until modernity. Persuaded of the superiority of 
the Bavli, the Jewish world (at least the rabbinic part of it) came to 
organize its practice on the foundation of that document for centuries 
to come. 

Illustrative of the polemic in favor of the Bavli is a comment offered by 
Alfasi (1013-1103). Defending the permissive decision of the Bavli in 
a certain legal matter, despite the contrary decision of the Yerushalmi, 
Alfasi insists that “we rely on our gemara [= the Bavli] for it is later, and 
they [= the teachers behind the Bavli] were expert in the gemara of the sons 
of the west [= the Yerushalmi]... and if they had not held that this teaching 
of the sons of the west was not reliable, they would not have permitted it” 
(emphasis added).'* Already knowing the Yerushalmi, the rabbis behind 
the Bavli could account for its rulings, evaluate them, and accept or reject 
them as they, in their expertise, saw fit. Accordingly, whenever there was a 
disagreement between the two, the later was to be preferred. R. Hai Gaon 
adds that the sages of the Yerushalmi were subject to persecutions while 
that document was being compiled, while those behind the Bavli, living in 
peace, could critique and refine received teachings without such pressure, 
leading to superior outcomes." Over time, defenders of the Bavli’s ascen- 
dency asserted that it was, in terms of its formulation and logic, simply 
superior — an assessment with which many later scholars, both traditional 
and academic, have agreed. 

Marina Rustow offers some resistance to the notion that the 
Bavli “triumphed” under Geonic auspices. She notes that “though al-Fasi 


= Ibid., p. 168. 14 Ibid., 169. 13 Quoted in Gray, A Talmud in Exile, p. 237. 
"© Teshuvot ha-Geonim, ed. Simha Assaf, Jerusalem, 1929, num. 21. 
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[= Alfasi] established the Babylonian Talmud’s legal authority over the 
Palestinian, he also incorporated the Palestinian Talmud into his own legal 
works.” She adds that Maimonides also sometimes offered rulings that 
agreed with the Yerushalmi and contradicted the Bavli. To these cases we 
might add others, such as Saadiah Gaon, who studied the Yerushalmi and 
referenced it in their writings. For Rustow, these realities are proof that 
“there was ... no final Babylonian triumph during the gaonic period,” or 
even later.'” But the fact that the Yerushalmi was cited is hardly proof that 
it competed with the Bavli for authority. Even though he occasionally 
accounted for the Yerushalmi’s opinions, Saadiah unhesitatingly assumed 
the Bavli’s superiority, and when there was a conflict between the Yerush- 
almi and the Bavli, he accepted the authority of the latter without ques- 
tion.’® And one must be careful before using Maimonides as proof of 
accepted forms or authorities, for he is notorious for his independence of 
spirit when it comes to rendering halakhic decisions (and in all other 
matters!). It is, in any case, true that even Maimonides relied on opinions 
of the Bavli in the vast majority of his decisions. It seems to me, therefore, 
that Rustow goes too far in rhetorically arguing for an as yet undecided 
authority at this time. The Yerushalmi had not been forgotten, but 
authority in the rabbinic world lay overwhelmingly with the Bavli. 

As the authority of the Bavli was accepted, geonim began to relate to it 
as do scholars to other canonical texts — by writing commentaries. The fact 
that the first of these did not appear until the second half of the tenth 
century may provide evidence that until that time the Talmud did not 
reach its full authoritative status,'? at least beyond the circles of the 
academies. At the same time, commentaries were joined by digests of the 
halakhic parts of the Talmud, as the Talmud’s expansive discursive style 
made it next to impossible to determine practice based upon the Talmud’s 
full argument. Of course, these digests themselves testify to the Talmud’s 
place as the foundation of halakhic decision-making. But even with the 
Bavli’s acceptance as textual authority (above the Yerushalmi, above the 
Mishnah, and even, effectively, above the Torah), traditional practices of 
Babylonian Jewry had to be accounted for, and these sometimes prevailed, 
though rabbinic authorities rarely admitted that this was the case.*° 

It is crucial to emphasize that direct engagement with the Talmud was 
limited to the masters of the academies and their students. To the degree 
that oral performance and repetition characterized Talmudic study, 


17 Rustow, Heresy, p. 22. 18 Brody, The Geonim of Babylonia, pp. 240-241. 
1 See ibid., p. 163, and Fishman, Becoming, p. 68. *° Brody, The Geonim of Babylonia, p. 179. 
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engagement with the “text” would have demanded personal presence and 
devotion, and therefore sacrifice. Few would have had the means to permit 
such personal sacrifice. As the Talmudic text came to be written, copies 
of tractates nevertheless would have been few, as there was no “mass 
production” of manuscripts in the Jewish world.” Of course, when texts 
are rare, advanced literacy is low.** Though a relatively larger portion of 
the population would have been able to keep simple business records 
or write their names on documents, the ability to read a literary text, 
particularly one that was not copied by a professional scribe (as was 
sometimes the case with the Talmud), would have been very rare. 

Speaking of a slightly later period, but reflecting the same reality we are 
describing here, is the testimony of a twelfth-century traveler, cited by 
Goitein: “If we disregard uneducated persons, people can be classified in 
three categories: the broad masses, scholars, and doctors... the doctor is 
the highest level, a man who has made himself familiar with the Mishnah, 
the Talmud, and their commentaries.”*? It is ironic that this traveler 
discounts “uneducated persons,” as their number may have been quite 
substantial. But even so, their number would have been joined by “the 
broad masses,” and only the most elite few would have achieved the level 
of “doctor.” 

Add to the material realities just described the fact that the Talmud is, in 
its very nature, a text directed at a small religious—intellectual elite, and our 
picture of its exclusivity will be even more secure. How many men, after 
all, can have been able to devote the time necessary to mastering its 
arguments? In light of all this, it is unquestionably fair to say, when 
speaking about the Talmud during this extended period, “that first-hand 
knowledge of the Talmud was confined to a relatively narrow stratum of 
the rabbinic cultural elite,”** and whatever authority it had over the 
masses, therefore, was channeled through that same elite. 


** See Beit-Arié, The Makings of the Medieval Hebrew Book, p. 43. As Beit-Arié comments, this was in 
contrast to the practice in the Christian world, where methods for quicker reproduction of 
manuscripts had been developed. 

By “advanced literacy” I mean the ability to read a literary text, particularly one that was not copied 
by a professional scribe; a larger swathe of the population would have been able to keep simple 
business records or write their names on documents. With respect to this whole question, Rustow 
(Heresy, p. 7) writes, “what role the Babylonian Talmud played in the lives of masses of Jews in an 
age when male literacy scarcely ever exceeded single-digit percentages is a separate and still 
unanswered question.” It seems to me her caution in this statement is unnecessary. As Brody 
(“The Talmud in the Geonic Period,” p. 29) writes, “it is virtually certain that first-hand knowledge 
of the Talmud was confined to a relatively narrow stratum of the rabbinic cultural elite.” 

23 Goitein, Mediterranean, pp. 205-206. *4 Brody, Printing the Talmud, p. 29. 
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Though Talmud study was the realm of a narrow strand of the adult 
male Jewish population, this population certainly grew during the Geo- 
nic period, and by the latest stage of this period (early eleventh century), 
such study flourished in prominent schools in Tunisia and elsewhere.** 
Goitein describes a remarkable scene, reported by a German Jewish 
traveler, in the yeshivah of Gaon Samuel b. Eli (in office 1164-1193) 
in Baghdad (leaders of the academy in Baghdad continued to use the 
honorific term “gaon” even after the end of what Jews elsewhere would 
identify as the Geonic period), when the master “expounded at one time 
several sections of the Talmud to an audience of two thousand partici- 
pants.”*° This is a huge number for such an event, possible only in an 
urban setting, and possible only if the focus of the gathering — study 
of the Talmud — is of considerable interest. Even allowing for possible 
exaggeration, this is important evidence of the growing influence of 
the Bavli. By virtue of their smaller numbers, along with other limiting 
factors, emerging communities of Ashkenazi (Franco-German) Jews 
would not see such numbers gathered for similar study for many 
centuries. *” 

The growth of the Talmud’s authority did not mean that it, or those 
who sponsored it, were accepted by all Jews. On the contrary, beginning 
in the eighth century, and gaining strength in subsequent centuries, 
various “sects” refused the hegemony of rabbinic authority, setting out 
practices and paths that were far more connected to Hebrew scripture. 
The earliest of these groups were followers of Anan ben David, an Iraqi 
Jewish scholar with Rabbanite origins who was active in the latter part of 
the eighth century.** Beginning in the ninth century, other Jews began 
to consolidate into a movement resisting the rabbinic-Talmudic version 
of Judaism, taking for themselves the name “scripturalists” (“bnai Migra” 
or “karaim” = Karaites).*? Karaites and Ananites were not, originally, 
one movement, but in the tenth century, the Karaites reformulated their 
narrative to tie their origins back to Anan.*° Their narrative was long 
accepted, uncritically, as representing the true history and nature of the 
group, as was the notion that the Karaites and their like were “sectarians” 
who broke away from “mainstream” (= rabbinic) Judaism in their rejec- 
tion of Talmudic and rabbinic authority. But, given the history we have 


25 See Goitein, Mediterranean, p. 203. 26 Ibid; p. 198. 

*7 At this time, schools in Ashkenaz numbered in the dozens, at most. See Grossman, Transformations, 
p. 142, and n. 3 there. 

af Nemoy, Karaite Anthology, p. xviii. 29 Ibid., p. xvii. 3° Rustow, Heresy, p. 53. 
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recounted in this and prior chapters, there is reason now to reconsider 
this version of the relevant developments. 

As we have seen, the notion that “traditional” or “mainstream” Judaism 
is co-equivalent to rabbinic Judaism has come under considerable critique 
in recent decades and is now rejected by most historians. In its place has 
grown a recognition that the rabbis and their corpus emerged slowly, over 
the course of centuries following the destruction of the Temple, and their 
authority was nowhere definitively established even by the time the 
Talmud was promulgated. In fact, the history recounted to this point in 
this chapter is the history of the struggle of the rabbis and their Talmuds 
(primarily, but not exclusively, the Bavli) to finally establish hegemony in 
the Jewish world. Given this picture, we must ask what happened to the 
many truly traditional Jews who had inherited a Judaism based upon what 
had long been traditional readings of scripture, Jews who had probably 
never heard of a rabbi and who certainly never pledged their allegiance to 
the version of Judaism that the rabbis promoted? 

As long as the rabbis were an insignificant force, with no bona fide 
pretensions of leadership in the Jewish community at large, common Jews 
had no need to name themselves in contradistinction to the Rabbanites 
(= the rabbis and their followers). But distinct identities often develop 
in reaction to other identities, and when the rabbis began to claim their 
right of way — to assert claims of authority as true interpreters of Torah — 
non-rabbinic Jews were challenged to respond. In response to the 
Rabbanites’ allegiance to an “oral Torah,” traditional Jews consolidated 
around their allegiance to the Torah, gaining, in the process, the identity 
of scripturalists. The leaders of the scripturalist Jews were particularly 
prodded by the anti-scripturalist polemics of the fervent Rabbanite, 
R. Saadia Gaon, in reaction to whom diverse scripturalists united to assert 
their legitimacy.** In fact, we might look at the emergence and growth of 
the Karaite movement as a movement as evidence of the increasing power 
of the Rabbanites. The Karaite resistance, emerging from populations of 
traditional Jews whose only canonical document was Hebrew scripture, 
allows us to date the growth of rabbinic power with greater precision and 
understanding. 

The Karaites were not an insignificant force. Notable communities of 
Jews were characterized, during this period, by followers of three “schools”: 


3! Nemoy, Karaite Anthology, p. xxi. 
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Babylonian Rabbanites, Palestinian Rabbanites, and Karaites.’* Further, it 
would be a mistake to think of the Rabbanites and Karaites only as 
implacable enemies. The evidence shows, in fact, that they often cooper- 
ated in community affairs of various sorts, and personal relationships 
between the groups even led to marriages, as the testimony of multiple 
Rabbanite-Karaite ketubbot (marriage contracts) discovered in the Cairo 
Genizah makes clear.** Moreover, particularly as the Rabbanites gained 
greater authority, Karaites absorbed and adapted various rabbinic forms 
and practices.** In retrospect, we can view the Karaites throughout their 
early history as an important gauge of the strength of the Talmudically 
oriented Jews by whose sides they lived. 

Returning our focus to the Talmud itself, we may reiterate that the 
emergent authority of the Bavli was the product of its “canonization” by 
the Geonim — by which I mean that they accepted its authority, that their 
attentions essentially fixed the final text, and that their enthusiasm for 
it propelled its dissemination to Jews around the Mediterranean, and 
ultimately into the inner European continent.*’ But with the death of 
R. Hai Gaon in 1038, Geonic power waned and the authority of “Torah” 
(in the larger sense; in this case primarily the Bavli) moved to other 
centers.?° In the short term, the Palestinian yeshivah remained viable, 
and it absorbed Babylonian scholars, allowing for the nominal survival 
of the immediate Babylonian tradition.*” This tradition was further 
preserved, in part, when the Palestinian yeshivah relocated to Fustat 
(Old Cairo), Egypt, in 1127. The Fustat rabbinic center would be 
strengthened when the unparalleled rabbinic genius, Maimonides, joined 
it a few decades later. But this is, in truth, mere “genealogy.” For the main 
directions of the spread of the influence and authority of the Babylonian 
Talmud, we have to look elsewhere, beginning with the decline of the 
Babylonian center itself. 


Rustow, Heresy, p. 3. 33 Ibid., pp. xvii, xxxi, and 154. 

Nemoy, Karaite Anthology, p. xvi, and Rustow, Heresy, p. 25. 

Rustow takes a more open approach to the question of the canonization of the Talmud; see Heresy, 
p. 22. Her observation that the canonization of the document should not be identified with a single 
moment is well taken. But as “canonical” authority is a relative term, it seems to me that identifying 
the Bavli’s “triumph” with the end of the Geonic period, as we have, is perfectly reasonable. 

A mythical account of this transition is preserved in “The Story of the Four Captives,” in Daud, 
Sefer Ha-Qabbalah, pp. 63-67; see also Daniel Boyarin’s analysis of this account in A Traveling 
Homeland, pp. 9-25. 

Rustow, Heresy, p. 12. 
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What precipitated the decline of Babylonian authority is something of a 
puzzle. The rabbinic academies remained active and Baghdad itself 
remained stable until the conquest of the city by the Mongols in 1258, 
so an explanation of the earlier decline of Babylonian influence has to 
found elsewhere.3* Most recently, Avraham Grossman has offered a useful 
analysis, suggesting four factors that contributed to the decline*?: (1) the 
Yeshivah’s role in the local community, which had become formal and 
even monarchic*®; (2) the closed and conservative nature of Muslim 
authorities in this region in the eleventh and twelfth centuries*’; (3) the 
methods of education in the yeshivah, which left the critical disputation 
of earlier periods behind and yielded to rigid structures of authority; and 
(4) the narrowing of relations of the Babylonian academies with other 
centers, and the destruction of the community in Qairwan in 1057 
(by Bedouin tribes).** 

Grossman’s reconstruction of the developments that transformed the 
yeshivot from vibrant centers of study to rigid and formal centers of power 
bears particular weight in his account of the decline of the Babylonian 
center. He begins by observing that in the eighth century, the yeshivah had 
already become a closed institution, its leadership passing from father to 
son and the Gaon having become almost a royal official. At the same time, 
the yeshivah saw itself as equivalent to the Sanhedrin, to which all Jews 
should turn with their questions and petitions. The heads of the yeshivot 
became the recognized political heads of the Jewish community, while the 
institution of “rosh hagolah” (exilarch) was eclipsed. As the heads of the 
yeshivot gained public responsibilities, their attention was drawn away 
from the business of Talmudic study. Finally, the yeshivah became so 
formal that no one could teach without permission of the Rosh Yeshivah. 
His was the final word. In Grossman’s view, all of this put a damper on 
dispute and creativity.“ 

As far as they go, these explanations offer some insight into the import- 
ant shift the Jewish world was then undergoing. But it seems to me that 
Grossman’s account gives short shrift to his fourth point. The reason that 
relations with other Jewish communities narrowed is because those sites 
were emerging as vibrant centers for the study of Torah (= Talmud) in 


Grossman, Transformations, p. 141. 3° Thid. 4° Ibid., p. 147. 

On p. 152, Grossman (ibid.) essentially retracts this reason, admitting that the Muslim schools 
continued to be productive centers of study and writing. I include this reason here only because 
Grossman does, however much it may be a strawman. 

1 Ibid., p. 146. 43 For greater detail, see ibid., pp. 147-151. 
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their own right, as a result of which they no longer needed to turn to 
Babylonia for guidance. Now, Grossman devotes some time to the legends 
by which the emergent centers in Spain, Italy, and elsewhere justified their 
new authority, noting how each claimed to be the inheritor of the tradition 
and therefore authority of the Babylonian academies.** But legends are not 
history. What actually made the emergence of new centers of Talmud 
study possible at this time? 

The answer, it seems to me, is the “publication” of the Talmud — by 
the very institutions the decline of which this publication made possible. 
As we recounted earlier, the Geonic yeshivahs canonized the Talmud, in 
every respect. Through the “worldwide” authority they exerted in the 
Jewish world, they notified other communities of its authority and 
disseminated the text to scholars in those communities. Now, possessing 
the foundation of rabbinic knowledge and authority, those scattered 
scholars had what they needed to press the rabbinic agenda forward. 
They no longer needed to turn to the Babylonians for instruction. 
Inquiries from far-flung communities no longer needed to be sent to 
the Babylonian yeshivahs because what mattered in those yeshivahs — the 
Bavli — had come to them. When the old center is no longer necessary, 
because its source of authority has “flown the coop,” new centers are 
empowered to emerge. Indeed, the emergence of those new centers is 
itself evidence of the dissemination of the new canonical foundation. 
With the publication of the Bavli, the decline of the Babylonian center 
was a foregone conclusion.*’ 

The most notable emergent centers of rabbinic study were al-Andalus 
(southern Spain) and Ashkenaz (northern France to the Rhineland). These 
settings were significantly different, culturally and otherwise, and their 
differences found expression in their respective approaches to the Talmud. 
Muslim Spain was, during this period, enjoying what has sometimes been 
called a “golden age.”*° The best of Muslim culture and sciences were 
flourishing among the elite, yielding extraordinary poetry, philosophy, and 
other learned expressions. Educated Jews were influenced by and took 
instruction from these Muslim models, even the rabbinic scholars among 


44 Ibid., pp. 154ff. 

* The argument I offer here parallels that of Yehezkel Kaufmann in The Religion of Israel. There he 
argues that the publication and dissemination of the “Torah book” offered Jews (Judahites?) a new 
and portable homeland, reflecting the spirit of the Babylonian diaspora where the Torah took shape. 
See ibid., pp. 447-448. 

For a detailed account, see Scheindlin, “Merchants.” 
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them. Like their Muslim neighbors, these learned Jews viewed themselves 
as inheritors of the learning of the larger Muslim orbit (including, in the 
case of Jewish scholars, the scholarship of the geonim). The Jewish 
population of these territories was substantial, and Jews lived in close 
contact with their neighbors. All these factors contributed to their 
approach to the Talmud, one that perpetuated the habits of Jews in the 
larger Muslim orbit while putting its own stamp on the writings of Spain’s 
outstanding scholars. 

Ashkenaz (= northern Europe, primarily Franco-German territories) 
offered a very different sort of home to newly emerging Jewish commu- 
nities. To begin with, the Jewish population of Ashkenaz was still modest, 
and Jews lived together in smaller numbers. They lived next to and relied 
upon their gentile neighbors, but they also maintained a greater degree of 
separation or distinctiveness than their Andalusian brothers and sisters. 
Ashkenaz was hardly experiencing anything like a golden age during this 
period, especially in its earliest part (eleventh century), and even though 
the intellectually open and critical “tosafot” (rabbinic scholars of the 
twelfth century) were evidently influenced by the “twelfth-century renais- 
sance” in France, with its “new textuality,” expositions of Talmud from 
this time and place were more isolated from the general environment than 
were contemporary writings from the Muslim world. 

This comparison invites a larger consideration of the differences in 
approaches to Talmud in the Muslim and Christian worlds, a question 
that has attracted considerable attention in recent years. Let us begin with 
observations concerning several such differences that may or may not yield 
a meaningful pattern. We already noted above that late in the history of 
the Babylonian academies, learning had become so formal and hierarchic 
that public dispute with — or even teaching in the same community as — 
the yeshivah heads was forbidden. By contrast, French scholars who were 
active only slightly later, the Tosafot, permitted students to teach in close 
proximity to their masters, and even publicly to disagree with their 
teachers; for these scholars, everything came down to dialectical acuity.*” 
Even earlier, among the geonim, and continuing among scholars in the 
larger Muslim orbit, there was no allowance for programmatic emend- 
ations of the Talmudic text based upon logical analysis and perceived 


47 See Grossman, Transformations, pp. 151-152. 
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inconsistency. Quite the opposite was the case in Ashkenaz among Rashi 
(1040-1105) and his successors (the Tosafot).** 

Devotion to Talmud study as such was more exclusive and more 
enthusiastic in Ashkenaz than in the Muslim orbit, and the first priority 
of Franco-German scholars was Talmud study “for its own sake,” not 
study in the service of applied law. This means that, by definition, it was 
an extremely elite enterprise.*? The case was often quite different in 
Muslim settings, where Talmud — in digest form emphasizing accepted 
decisions, or quoted in legal responsa (responses to halakhic questions 
addressed to them by local authorities) — served community judges 
(dayyanim), who were generally not scholars at the highest level.”° 

The most extended consideration of differences between the two rab- 
binic worlds is that of Talya Fishman, whose characterizations have been 
variously critiqued and defended by others. In her narration, the tradition 
of the geonim was not originally dominated by a restricted focus on the 
Talmudic text. Living tradition had equally to be considered, and the 
Mishnah might have been understood in ways that were contradictory to 
Amoraic interpretation. Amoraic elaborations were not automatically 
assumed. by the geonim to be determinative for halakhah.’' R. Sherira 
Gaon even declared that “not everything preserved in the Talmudic corpus 
is of legal value,” and that derivation of halakhah from the Talmud 
without consideration of the intervening tradition was a mistake (p. 48). 
Over time, however, all of this changed. 

Rabbenu Hananel (eleventh-century Qairouan, Tunisia), for example, 
insisted that (p. 69) “the Talmud is to be studied as a guide to Jewish 
practice.” Abulafia (thirteenth-century Spain) offered the same opinion 
(p. 75). This authority was justified by means of the claim — made by 
Shmuel HaNagid (eleventh-century Granada), Ibn Daud (twelfth-century 
Spain), and others — that the Talmud was to be considered as no less than 
scripture (p. 76). Further authorizing this position was an opinion first 
offered explicitly by R. Joseph ibn Migash (late eleventh—early twelfth 
century) that the Talmud inherited by Spanish Jews was not the “Talmud” 
referred to in the Talmud itself — from which, the Talmud posited 
(Baba Batra 130b), halakhah was not to be derived — but one that had 
been specially formulated to help determine halakhah.** 


48 Brody, Printing the Talmud, p. 32. See Goitein, Mediterranean, pp. 207-208. 
*° See ibid., p. 209, and Fishman, Becoming, p. 87. 5! All ibid., p. 43. 
5% See Fishman, Becoming, pp. 72-75, and Fishman, “The ‘Our Talmud’ Tradition.” 
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This transformation of the Talmud into a work of essentially halakhic 
relevance in the Andalusian—Islamicate orbit over the course of the elev- 
enth and twelfth centuries (p. 86) (something that would change, to some 
degree, under the influence of Ashkenazi immigrants after 1200) meant 
that its lengthy, difficult, theoretical deliberations were of little relevance 
for everyday rabbinic judges, let alone for Jews outside of limited circles of 
scholars.*? In fact, no less a figure than Maimonides expressed the opinion 
that devoting oneself to study of the Talmud’s intricate dialectic for its 
own sake is “a big waste of time.”** Of far greater value, particularly to the 
judges, was a codification such as that of Maimonides’ own Mishneh 
Torah, completed in ca. 1180.°° In fact, as a consequence of the availability 
of the latter, along with halakhic digests promulgated in the late Geonic 
period, community judges were not expected to be Talmudic scholars at an 
advanced level (p. 97). 

Advanced Talmud study remained a highly restricted, elite activity in 
medieval Sepharad, where the number of advanced students in general was 
smaller than in the Franco-German orbit. Early in the construction of 
Sephardic culture, as significant a luminary as Shmuel HaNagid gave voice 
to the notion that Talmud wasn’t appropriate for other than the most 
educated few, and the fact that this was the lived reality is supported by 
records found in the Cairo Genizah and elsewhere (p. 89). The cultural 
contrast with respect to the place of Talmud study in Sepharad and 
Ashkenaz persisted for centuries, allowing Rabbi Joseph ibn Habiba (early 
fifteenth-century Spain) to comment: “Today in the Kingdom[s] of 
Ashkenaz and France ... there are students who know as much halakhah 
as the rabbi . . . they at times best him in debate . . . But in our regions, the 
Kingdom of Aragon and Spain, where the rabbi is very accomplished 
and much more erudite than the students, where the students don’t 
understand the language, and the rabbi teaches them, it would not be 
appropriate for them to enter into this” (quoted in Fishman, p. 90).°° 

Fishman begins her account of the Ashkenazi side of the ledger by 
noting that, before the first crusade, Rhineland yeshivot offered a curricu- 
lum defined by a diverse canon, in which the Talmud was only one of the 
texts to be studied (p. 126). But matters changed after Rashi (1040-1105) 


5 Fishman, Becoming, p. 78. See also Karnarfogel, “What Do They Study,” p. 51. 

54 See Fishman, “The ‘Our Talmud’ Tradition,” pp. 139-140, and, at greater length, Friedman, 
“Maimonides and the Talmud.” 

°° Fishman, Becoming, p. 85. 

56 Other testimonies to the differences between Sepharad and Ashkenaz in their approaches to 
Talmud study are mentioned by Halbertal, Maimonides, pp. 97-99. 
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composed a running commentary on most of the Talmud, and particularly 
when his inheritors (both descendants and disciples) transformed the 
Talmud into the almost exclusive focus of the Ashkenazi yeshivot. 

The first step in this development was the gargantuan project of Rashi 
in writing the first comprehensive commentary on the Talmud (only small 
sections are missing or preliminary). Rashi’s commentary is almost always 
as concise as could be, illuminating virtually all difficulties and essentially 
taking the place of the teacher for the student struggling to make sense of 
the Talmudic text. An example of this masterful simplicity is Rashi’s 
comment on the Talmud’s teaching (Pesachim 112a—b) that “one should 
not cook in a pot in which his fellow [already] cooked.” The Talmud itself 
explains that this teaching is speaking about “one who married a divorcee 
in her [former] husband’s lifetime,” or, alternatively, about marrying a 
widow, for, the text goes on to suggest, “not all fingers are the same” (or 
“equal”). What does this mean? Rashi explains that “finger” is a euphem- 
istic way of saying “the sexual organ” = penis, and then adds, “for this 
sexual intercourse may not be as good for her as the first [meaning, as with 
the first husband] and she might belittle him.” So Rashi, typically, both 
explains the meaning of the word in question (“finger”) and explains the 
reasoning of the teaching in which it is found. Of course, there are 
many thousands of Rashi’s comments on the Talmud (his commentary on 
the Talmud is almost complete),*” and there are subtle differences between 
those comments, as there are different “categories” of approach and even 
exceptional long and complex comments (which resemble, more than any- 
thing else, the comments of Tosafot). But it is fair to say that the vast majority 
resemble the one just quoted in their simplicity, clarity, and purpose. 

As a consequence of Rashi’s masterful pedagogic approach — one that 
has never been equaled, let alone exceeded — any student with the neces- 
sary linguistic skills could sit with the Talmud on one side of his study- 
table and the accompanying commentary on the other side, and gain an 
understanding of the text with little trouble. As a result, beyond 


57 The commentaries ascribed to Rashi on tractates Taanit, Nedarim, Nazir, and Horayot are not his. 
The printed commentary to Mo ed Katan is not by Rashi, but his actual commentary to this tractate 
has been published by A. Kupfer (1961). His commentary to Bava Batra was preliminary, and was 
completed by his grandson, R. Samuel b. Meir (Rashbam), while his commentary to Makkot was 
completed by his pupil, R. Judah b. Nathan. See Encyclopedia Judaica, http://go.galegroup.com/ps/ 
retrieve.do?tabID=T 003 &resultList Type=RESULT_LIST &searchResultsT ype=SingleTab&search 
Type=AdvancedSearchForm&currentPosition=1 &docld=GALE%7CCXz2 5 875 16452&docType= 
Biography&sort=RELEVANCE&contentSegment=&prodId=GVRL&contentSet=GALE%7CCX25 
8751645 28searchId=R1 &userGroupName=nysl_me_jethsoa&inPS=true, p. 104. 
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preliminary levels of Talmudic education, the teacher was rendered virtu- 
ally irrelevant. In theory, in any case, the student could do the work on his 
own or with a study partner of equal experience. The student, and the text 
along with him, gained an independence that was never before possible. 

The “new textuality” of the several generations of Ashkenazi commen- 
tators following Rashi propelled this textual independence even more. 
Unlike Rashi, who generally interpreted teachings in their current context 
alone, those following him, the tosafot (= additions), adopted what 
Fishman calls a “panoptic approach” (p. 134). For them, the Talmud 
was not a collection of independent though often related deliberations on 
Mishnaic paragraphs. On the contrary, for Tosafot, the Talmud was a single 
unified work, every part of which had to work with every other part.** This 
meant that the Tosafot would compare teachings and even logical implica- 
tions found in different sections of the Talmud, and where there were 
apparent difficulties or contradictions, the Tosafistic master would offer a 
carefully reasoned and erudite reconciliation. These resolutions sometimes 
had halakhic consequences, but they always displayed analytical mastery, 
sometimes with radical implications. Furthermore, the approach of Tosafot 
to the text was highly critical, even aggressive. Tosafot gave critical logic full 
reign and did not hesitate to offer “radical” interpretations, when logic so 
demanded, or to modify the text in front of them — sometimes with the 
support of alternative manuscript versions and sometimes not. 

An example of the former Tosafistic approach is a long (and, in the 
small world of Talmud scholars, “famous”) comment on the question of 
the separation of meat and dairy foods in tractate Hullin 104b-1o5a. The 
Talmud text suggests several ways these categories of food — the mixing of 
which is forbidden by kashrut laws — may be separated while eating: (1) 
between dairy and meat (order not specified), one must rinse one’s hands 
and (or?) wipe one’s mouth before eating the other (the same is not true 
between poultry and dairy); (2) one must wait after eating meat before 
eating dairy, though one need not do so if one eats dairy first; and (or?) 
(3) after one eats meat, one must wait until the next meal (or, according to 
a more pious view, until the same time the next day) before eating dairy. 
The relationship between these alternatives is not clearly spelled out in the 
gemara, which apparently lets them stand as mere alternatives, without 
developing them in relationship to one another and without reconciling 
them. For Tosafot, though, they must constitute a unified system, and so 
some sort of reconciliation is demanded. 


58 See Ta-Shma, Creativity, p. 88. 
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Tosafot, as printed on 104b (s.v. “of u-gevinah”), offer two solutions. 
The first suggests that #1 must account for #2 and #3, and therefore 
cannot possibly mean that one may suffice with rinsing one’s hands and 
wiping one’s mouth when one eats meat first. Number 1, therefore, must 
be speaking only of a case where dairy is consumed first, in which case 
washing and wiping are necessary and adequate. If one eats meat first, on 
the other hand, one may not eat dairy until the next meal. According to 
the second opinion, that of the famous Tosafist, Rabbenu Tam, #2 is 
modified by #1. Thus if one eats meat first, one may wash and wipe and 
then immediately eat dairy. According to this interpretation, waiting 
until the next meal (which, according to R. Tam, is not a specific time 
period but a series of acts that demonstrate that the next meal has begun) 
is necessary only if one does not wash and wipe. The voice of Tosafot 
here does not decide between these approaches in theory, but does report 
the common practice — a common Tosafistic consideration. It also 
reconciles between present and other opinions, expressed elsewhere in 
the gemara. 

A fine example of Tosafot’s broad critical approach is a comment on the 
Talmudic deliberation to which we devoted the most time in Chapter 8 
(B.B. 17b). The relevant part of the Talmudic discussion follows (for the 
fuller context, see the earlier discussion); as a reminder, the purpose of the 
deliberation is to test the conflicting opinions of Abbayye and Raba, the 
former allowing one to dig a pit on his property adjacent to the boundary 
with his neighbor, and the latter forbidding this: 


O. Come and learn: [If the soil at the boundary is] rock that falls apart 
in the hands, this one may dig his cistern on his side, and this one 
on his, this one distances himself three handbreadths [from the 
boundary] and plasters [the sides of his cistern] with plaster, and 
this one distances himself three handbreadths [from the boundary] 
and plasters [the sides of his cistern] with plaster [T. B.B. 1:1]. 
[From this we infer that even the first party must distance what he digs 
by three handbreadths, contrary to Abbayye’s view.] 

P. A case in which the rock falls apart in the hands is different [and one 
cannot therefore draw conclusions from it]. 

And [this is so obvious a response that] the one who taught it, what did 
he mean to teach? 

Q. He needed to teach about soil that comes apart in the hands. You might have 
thought I would say that since it comes apart in the hands, it should require 
an additional distance. This comes to teach us [that that is not the case]. 
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On this section of the Talmud’s exchange, Tosafot comment (like the 
Talmud itself, Tosafot can be very difficult, so just try to get a general sense 
of the argument here; if you are lost, just jump to the following comments 
drawing conclusions from this example): 


t. In old books [= manuscripts, it says] “Rock that falls apart in the 
hands ... this one distances himself three handbreadths and plasters 
[and this is a difficulty for Abbayye, who permits digging adjacent to 
one’s property line]. [The gemara responds:] here too [we are speaking 
of a case] where the two of them came to dig at the same time, and it 
is necessary [to teach the case of rock that] falls apart in the hands 
because I might have thought that since it falls apart in the hands, it 
should require a greater distance; this comes to teach us [that this is 
not the case].” 

2. [Tosafot continue:] And now [that the Talmudic argument develops 
this way] it didn’t have to conclude [by asserting] “he needed [to teach 
the case of rock that] falls apart in the hands,” for there was no 
objection [in the gemara] from [the case of rock that] “falls apart in 
the hands” [but only from the requirement of distancing]. Rather, 
since they brought the baraita [teaching about such rock] they 
explained it [as well]. 

3. And there are books [= alternative manuscripts] that read: “the reason 
[that distance is required] is that it falls apart in the hands, but if it 
didn’t fall part in the hands, no [such a distance would not be 
required],” and this [version therefore] objects to Rava [who says that 
distance is required in all cases]. And it responds, “the same is the case 
even if it doesn’t fall apart in the hands, but it must teach [the case of 
rock that] falls apart in the hands. . .” 

4. But it doesn’t seem [correct] to Rabbenu Tam to distinguish, for 
purposes of permitting [digging a cistern] to abut [his neighbor’s 
property], between [rock that] falls apart in the hands and that which 
doesn’t fall apart in the hands. [There should be one law, he thinks, 
for all cases. ] 

5. Butto R. Isaac, it makes perfect sense [to make such a distinction], for 
even though it might be permissible to abut if [the rock] doesn’t fall 
apart in the hands, if it falls apart in the hands, it [should be] 
forbidden, for the land breaks apart and the land of his neighbor's 
field will collapse. 


To begin with, this comment of Tosafot is notable for its consideration of 
different versions of the text, based upon different manuscripts, the first of 
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which is judged to be “old.” This exercise in comparison is of precisely the 
kind that would be undertaken by a modern critical scholar of the Talmud, 
comparing manuscript versions and evaluating their importance. Equally 
as notable are the close critical readings to which the texts are subjected. 
Thus in #2, the unnamed master suggests that, according to the textual 
version being considered, mention of the fact that the rock falls apart in the 
hands is actually irrelevant, since the objection — to Abbayye — is brought 
from the fact that the quoted text requires one to distance oneself before 
digging, a requirement that apparently applies regardless of the nature of 
the soil. In sections #4 and #5, the named sages respond to the version of 
the gemara quoted in #3, their difference of opinion being whether it 
makes sense to build distinctions into the law relating to the quality of the 
soil being dug. Perplexingly — at first glance, at least — R. Isaac’s opinion is 
justified while Rabbenu Tam’s is not. It seems to me, however, that the 
master who reports Rabbenu Tam’s opinion assumes that we, the students, 
know another, more general rabbinic rule, that is, that the law avoids 
making distinctions in single categories (the category here being: require- 
ments for digging adjacent to one’s neighbor’s property) out of concern for 
creating too many complications and therefore confusion. Crucially, like 
the gemara itself is likely to have done with its “versions” and disputes, 
Tosafot here refuse to decide between the versions of the gemara, as well as 
between the merits of the opinions of Rabbenu Tam and R. Isaac. In this 
respect, Tosafot represent (as has often been commented) an extension of 
the method of the Talmud itself, and arguably even an extension of the 
Talmud. Unlike the Talmud, however, Tosafot frequently offer an opinion 
regarding the decided law, based either upon the logic of the gemara as 
they see it or upon accepted practice as they observe it. In this respect, 
Tosafot are obviously of the medieval world, not of the late antique world 
of the Talmud. 

Finally, we should not fail to note how the critical interventions of 
Tosafot might affect and shape the text of the Talmud itself. This is a 
process we have noted before — according to which reception gives shape to 
the canonical text that is received. The difference here is that critical, 
logical evaluation is instrumental to the enterprise. The versions that result 
are not merely a product of transmission; they are also, far more frequently 
than in the past, the product of critical intervention. 

A dedicated study of the methods of Tosafot would require many more 
examples, demonstrating a diversity of methods that we have only just 
begun to identify. But whatever the specifics, they would almost all be 
dominated by a single orientation: one that privileges the text of the 
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Talmud as the central focus and subjects that text, both in its individual 
voices and as a whole, to an uncompromising critical inquiry. In her 
account, Fishman suggests that this ethos of engaging the Talmudic 
text qua text privileged the student—text relationship and diminished the 
centrality of the master-—disciple relationship. Furthermore, the analytical 
tools forged by the Tosafot — tools that privileged logic keenly applied 
above all else — enabled students to question their teacher’s conclusions, 
directly and indirectly (Fishman, p. 136). One of the Tosafot, R. Samson 
of Sens, supported this outcome explicitly, writing: “That which was 
hidden to earlier scholars is sometimes revealed to later scholars ... for a 
student can sometimes see what his teacher cannot” (emphasis added). In 
a more strictly “traditional” society, the reversal of status and authority 
implied by R. Samson’s admission would be so anathema that it might well 
be denied or refused. In a world in which analytical prowess is king, such 
as Ashkenaz at this time, it came to be taken for granted.*? 

These shifts also created an atmosphere in which sheer brilliance and 
Talmudic mastery was admired above all, at least by the rabbinic elites and 
those associated with them. All of this took place in an institution — the 
yeshivah — the very purpose of which had become, by this time, Talmud 
study.°° Under such conditions, the dominance of Talmud was more and 
more assured.°* On top of this, the Talmud Bavli had also come to 
be recognized as the virtually exclusive source of Jewish practice — of 
halakhah.°” As both an academic focus and a source of authorized practice, 
the Talmud had no equal; in fact, it barely had competition. Its dominance 
in Ashkenaz became so complete that, according to the report of Profet 
Duran in early fifteenth-century Spain, preoccupation with it was “an 
illness” (quoted by Fishman, p. 158); in his own time, Duran adds, this 
illness “spread from Ashkenaz and France to Spain.” 

This, in general outline, is the story, according to Talya Fishman, of the 
emergent authority of the Talmud, and of the differences in approach that 
characterized the cultures of Jewish Spain and Franco-Germany, from the 
tenth or eleventh century through the twelfth and beyond. As already 
noted, this picture has been subject to critique, and there is no doubt that 
Fishman made some errors of detail in her account.°? But careful 


5° Quoted in Karnarfogel, Intellectual History, p. 76. 

6° And, as Ta-Shma (Creativity, p. 3) notes, “the yeshivah ... was an original product of Ashkenazi 
Jewry. It bore little resemblance to its predecessors, the great academies of Babylonia, in curriculum, 
structure, or general objectives.” 

6 Fishman, Becoming, pp. 157-158. © Ibid., p. 147. 

63 See Soloveitchik, “The People of the Book.” 
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consideration of the evidence offered by others as well supports her general 
picture, and the major substantive difference between Fishman and her 
critics amounts to a matter of chronology, with her critics essentially 
accepting the more traditional notion of the longer-established place of 
rabbinic Judaism and its documents in the Jewish world. But given the 
revision of our understanding of the emergence of the rabbis, some of 
which we brought to bear in our discussion of the Karaites, it seems to me 
unlikely that the authority of the rabbis and their Talmud was accepted as 
early as this traditional picture would suggest. In the matter of the 
“triumph” of the rabbis and their Talmud, I would incline toward Fish- 
man’s understanding. 

Filling out the picture of the status and role of the Talmud in Ashkenaz 
is Ephraim Karnarfogel, who in a series of studies supports (implicitly) and 
deepens Fishman’s picture. In Karnarfogel’s characterization, “the Tosaf- 
ists of northern France and Germany revolutionized the study of Talmud 
through their close, critical reading and dialectical applications. In doing 
so, they firmly established the superiority of the Babylonian Talmud as the 
locus of Jewish legal traditions and derivations.”°* The readings of the 
Tosafot were, among other things, intended to derive halakhah (p. 20); 
Jews did need to know, after all, how to conduct themselves. But many 
of their comments were also directed (or exclusively directed) toward 
theoretical, critical explorations of Talmudic dialect, with no immediate 
concern for halakhic implications. In this, the comments of the Tosafot 
often resemble (as already noted) the deliberations of the Talmud itself.°° 
Emblematic of this pursuit of theory and disregard for practice is the 
engagement of Ashkenazi authorities — the Tosafot and others — with 
tractates from the Talmudic order Kodashim (sacred things = sacrifices). 
In an age without a Temple, these tractates were mostly of no immediate 
halakhic relevance. But Ashkenazi authorities wrote commentaries on 
these tractates, and they and their students studied them.°° Notably, 
Sephardic authorities during the same period generally neglected the 
tractates of Kodashim, with the exception of the couple that have halakhic 
import.°” Supporting Fishman’s overall conclusions, Karnarfogel writes, 
“Torah scholars who lived in Christian lands tended to expand the 
contours of rabbinic literature to include the study of tractates beyond 
the three central orders of the Babylonian Talmud, and to delve into lesser 
travelled and more esoteric realms of Talmudic and midrashic study and 


64 Karnarfogel, Intellectual History, p. 1. 65 See also Ta-Shma, Creativity, p. 87. 
°° Karnarfogel, “What Do They Study,” pp. 43—45. 67 Ibid., p. 49. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 16:46:08, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.009 


The Reception of the Bavli 201 


texts. In comparison, Jewish who lived in Muslim lands, from the geonim 
through the subsequent rabbinic commentators and scholars of Spain and 
North Africa, took a narrower view.”°* 

Karnarfogel offers one explanation of the contrast between Ashkenazi 
and Sephardi approaches (one that has been noted before) that is worth 
repeating here. As others, too, have observed, “the single most important 
factor that limited what Jews could receive from their Christian surround- 
ings is a linguistic one. Ashkenazic Jewry as a whole (12-13"" cent.) did 
not read Latin, the lingua franca of Christian Scholarship and culture.”® 
By contrast, Jews in Muslim-dominated lands (Andalusia, Egypt, etc.) 
spoke Arabic, which was the language not only of the street but also of 
the court and the madrasa. This means that the Jewish elite in those lands 
had access to and were attracted by the lettered culture of their neighbors. 
This led to a more expansive interest in matters of the mind (philosophy, 
theology) and heart (poetry). By contrast, without direct access to the 
writings of their Christian counterparts, Ashkenazi scholars remained more 
insularly focused on the Talmud. This did not mean, however, that 
intellectual trends of the broader milieu did not seep into rabbinic 
methods, and students of the twelfth-century renaissance cannot fail to 
see parallels to Christian developments in the work of the Tosafot. 

The dominance of Talmud study in Ashkenaz did not in theory mean 
that other elements of the Jewish canon should be neglected. Indeed, the 
Talmud itself demands a curriculum that includes scripture. But in prac- 
tice advanced scholars often failed to study scripture directly, noting that 
Talmud study incorporates the study of scripture, as the Talmud often 
quotes scripture or requires knowledge of scripture to make sense of its 
deliberations. Hence, when one studies Talmud, one fulfills the “mitzvah” 
(religious obligation) of studying scripture. In the view of Ashkenazi 
authorities, the “talmudocentric” approach left nothing out, as nearly 
everything that was worth studying was already in the Talmud.”° 

The centrality of the Talmud in Ashkenaz led to two simultaneous 
developments, both of which would profoundly shape the future of 
Judaism. The first, already described in some detail, is the rededication 
of the rabbinic elite to the study of Talmud “for its own sake.” Revivifying 
much of the spirit of the Talmud itself, these sages and their students spent 
hours subjecting the Talmudic text, often across tractates, to logical 
inquiry and critique. At the same time, much of the energy behind this 


°8 Ibid., p. 53. 6 Ibid., p. 83. 
7° See Karnarfogel, Intellectual History, p. 116, and Ta-Shma, Creativity, p. 5. 
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devotion was also the product of the recognition of the Talmud as virtually 
the only authoritative source of halakhah — of guidance for Jewish prac- 
tice.”" We might add that the “new textuality” that characterized scholarly 
circles, both Jewish and non-Jewish, during the twelfth century in 
northern France, may have led to what Israel Ta-Shma describes as “a 
natural preference for the written and precisely defined law over trad- 
itional, oral, and flexible “custom-law’ that had prevailed during the tenth 
and eleventh centuries.””” In any case, the careful interrogation of the 
Talmudic sugya that typified the commentaries of the Tosafot was often 
focused on the practical, halakhic outcome. The unity of the Talmud in 
the eyes of the Tosafot — demanding that they compare each Talmudic 
deliberation to others that touch on the same topic — was made necessary 
by the halakhic import of the whole; unlike Rashi, who could leave 
Talmudic sugyot in conflict, Tosafot could not leave conflicts alone, for 
how would one then decide the law? 

For some, this halakhic focus changed the very way the Talmud was 
studied, and how it was understood. For authorities who examined the 
Talmud to derive halakhah, the Talmud was transformed from a work of 
often theoretical exploration of halakhic principles into a guide that, if 
examined through the “right” lens and with the right rules, would tell Jews 
how to act.”? Of course, these same authorities would focus their studies 
on those tractates that had halakhic relevance, neglecting those that 
had no such relevance. In fact, once certain laws of potentially crucial 
consequence, such as those regulating the relationship of Jews with their 
non-Jewish (“idolatrous”) neighbors, were deemed irrelevant (“Christians 
are not idolaters!”), study of texts that focused on these laws (tractate 
Avodah Zarah) could be relegated to secondary status.”* 

In the short term, Ashkenazi authorities offered halakhic decisions 
primarily in the context of commentaries or responsa. Even as decisions 
were rendered, no Ashkenazi equivalent of Maimonides emerged to pro- 
vide a single systematic record — a code — of regional Jewish law. In fact, no 
Ashkenazi authority would compose a halakhic code until the fourteenth 
century, when Jacob ben Asher formulated his very influential and popular 
Arba ah Turim, and this he did only after moving to Sepharad. Indeed, 
even until early modernity, no Ashkenazi living in Ashkenaz (ranging from 


7" As Ta-Shma (Creativity, p. 83) writes, “the Talmud became the one and only source for Jewish law, 
and whatever could not be traced back to its authority did not count.” Ta-Shma is a bit overly broad 
in his claim here, for Tosafot also saw local custom (minhag) as an important source of law. But with 
this caution, his observation is nevertheless well taken. 


” Ibid; p. 12. 73 See ibid., p. 90. 74 Ibid., pp. 106-107. 
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northern France to Polish lands) would compose an independent code; 
what we might call the Ashkenazi Shulhan Arukh (sixteenth century) was 
no more than glosses on a composition of Sephardic origin. 

Beginning in the thirteenth century, the Sephardi world began to absorb 
the critical methods of the Franco-German scholars. Most prominent in 
furthering this development was Nachmanides (Girona, 1194-1270), 
whose “novellae” (they might rightly be called critical essays) on the 
Talmud clearly offer an expansive, refined version of the Tosafistic 
method.”’ Jacob ben Asher also brought this Ashkenazi approach with 
him when he immigrated from Ashkenaz to Toledo in the early fourteenth 
century. From this time forward, it is fair to say, the differences between 
the approaches to Talmud study in these two regions were minimized, 
and early modernity would soon transform engagement with the Talmud 
in radical ways. 

The emergence of the Talmud as the work of supreme Jewish authority 
could not be ignored by either Muslim or Christian authorities, but the 
Talmud’s centrality in defining the contours of Jewish belief and practice 
would have particularly profound consequences in Christian lands. Before 
reviewing the history of the Christian response, it is worth describing the 
doctrinal issues that lay at the foundation of that response. 

Christianity, from its earliest generations, claimed to be the “true Israel” 
(in Hebrew of the time of the early rabbis and Christians, “Israel” means 
“Jew”). It claimed that God’s covenant with the old Israel was annulled 
and supplanted by God’s covenant with the new Israel, that is, Christians. 
This claim was defended, variously, by reference to verses from the “Old 
Testament,” that is, Jewish scripture. Thus, while Christianity claimed to 
supplant traditional Judaism, it didn’t reject it; instead, in its own view, it 
fulfilled it. It accepted the covenant between God and Israel as testified to 
by Hebrew scripture, carrying it forward according to the testimonies of a 
new, complementary scripture. 

As long as Jewish scripture remained the “Old Testament,” also part of 
Christian scripture, the Jewish refusal to accept Jesus remained a trouble- 
some quarrel, but one that could, Christians hoped, be eliminated through 
“persuasion” — persuasion based upon a commonly accepted source. This 
did not mean that Jews were not to be condemned for their stubborn 
refusal to accept the truth of Jesus, but at least Christians could look 
forward to the day when Jews’ eyes would be opened to the truth of their 
“New Testament.” With the emergence of the Talmud, however, which 


75 See Fishman, Becoming, p. 123. 
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Jews also considered to be Torah, Jews had hitched their allegiance to a 
new controlling tradition, the bulk of which Jesus never knew — one that 
offered a full-fledged alternative to the Christian covenant. The Talmud — 
“Oral Torah” in its fullest flowering — itself claimed to be the manifest- 
ation of the true Jewish covenant. If fact, it claimed that God’s covenant 
with Israel had all along been primarily realized in the Oral Torah (see 
b. Gittin 60b). How troubling a thorn this Talmud therefore was in the 
side of Christian authorities! Making it even more problematic was the fact 
that the Talmud preserved rabbinic traditions concerning Jesus and his 
disciples, some of which were dismissive and even mocking. On account of 
these qualities, the Talmud quickly became the focus of resentment and 
attack in the medieval church. As the symbol of Jewish refusal to accept 
Christianity’s truth, it could not be ignored. Instead, the Talmud would be 
put on trial before the eyes of the world. It would be defended or it would 
be — and it was — burned. 

Christian notice of the Talmud dawned slowly, with the first explicit 
Christian mention of the Talmud occurring only in 1146 (as one would 
well expect, being that the authority of the Talmud in Christian lands was 
not established until that time).”° Active Christian reaction to the Talmud 
began a century later. Precipitating the most notorious of actions against 
the Talmud was a Jewish convert to Christianity by the name of Nicholas 
Donin, who, in approximately 1236, formulated a series of accusations 
against the Talmud, accusing it of a series of sins.” Though sometimes 
exaggerated, there was some truth in Donin’s accusations. He claimed, for 
example, that “The Jews prevent their children from studying the Bible, 
placing the Talmud at the center of their educational curriculum.””* While 
the Bible was certainly part of Jewish primary education, the Talmud 
quickly supplanted it as the focus of study. Furthermore, it is true, as 
Donin claimed, that the Talmud spoke of Jesus in dismissive, mocking 
ways, even (probably) referring to him as the “son of a whore””? (remem- 
ber: medieval and more ancient religions were not commonly characterized 
by broad-minded toleration of the views of the “other,” and those who 
were the victims of hatred often expressed their hatred in return). The 
details were what they were; the major problem was, as Pope Gregory IX 
wrote to the bishop of Paris in 1239, that the Talmud “is said to be the 
chief cause that hold the Jews obstinate in their perfidy.”*° 


76 See ibid., pp. 169 and 171. 77 See Stow, Alienated Minority, p. 251. 
78 Quoted in Fishman, Becoming, p. 173. 7? Stow, Alienated Minority, p. 252. 
8° Chazan, “Christian Condemnation,” Pp- 54-55- 
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The accusations led to a trial of the Talmud, held in Paris in 1242. At 
this “quasi-Inquisitorial” proceeding, the Tosafist Rabbi Yehiel of Paris was 
called upon to defend the Talmud’s innocence, a challenge in which he 
inevitably “failed.” Convicted of blasphemy, twenty-four cartloads of 
the Talmud were publicly burned.** Trials, confiscations, and burnings 
occurred repeatedly in France over the next decades, at least until the end 
of the century.** And in the next century, a burning accompanied the 
expulsion of Jews by the Avignonese pope, John XXII, from domains 
under his control.*? 

In Spain, the church’s position was less aggressive, and challenges to the 
Talmud were more episodic. The Dominicans called for censorship of 
specific offending texts, not for destruction of the Talmud as a whole.** 
The church sometimes demanded that Jews defend Talmudic opinions, in 
formal disputations that were focused more on Jesus as messiah than 
anything else, but they did not burn the work. The difference between 
these two forms of attack is crucial. In the French cases, the Talmud, as the 
symbol of “Jewish perfidy,” was symbolically annihilated to declare that 
Jews, in their stubborn ways, had been led radically astray by the Talmud 
and its rabbis. In the disputations, rabbis were forced to defend their 
beliefs by reference to specific passages in the Talmud, some of which 
might be offensive to Christians. The offending passages might then have 
been censored, but the Talmud as a whole, and Jews who followed its 
dictates, were not threatened. 

The most famous of the disputations took place in Barcelona in 
1263, when Pablo Christiani debated Rabbi Moses ben Nachman — 
Nachmanides. The debate focused on aggadic (“narrative”) texts that were 
understood to refer to Jesus or could tolerate a reading according to which 
Talmudic Jews could admit Jesus as the messiah. Two accounts survive the 
debate, one by each of the parties. Each recounts the event in terms 
favorable to his position, and each claims to have triumphed in the end. 
Nachmanides’ defense of the Jewish position required him to distinguish 
between legal portions of the Talmud, which were binding upon all Jews, 
and aggadic portions, the beliefs of which were not, he claimed, normative 
(other rabbis may have differed).°° Even though it is unlikely that the 
sponsors of this dispute would have allowed Nachmanides to win, the fact 
that he could portray events as though he had won suggests that he was not 
abused — neither himself physically nor his opinions. 


8" Stow, Alienated Minority, p. 254. 82 Ibid. 83 Ibid., p. 255. 84 See ibid., p. 253. 
85 See ibid. 
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A second, far longer disputation took place at Tortosa in 1413-1414. 
This disputation was more focused on the Talmud as such, for the 
Christian disputant claimed to be able to prove that Jesus was messiah 
based upon teachings contained in what he described as an earlier, true 
stratum of the Talmud. Needless to say, if the Talmud supported the 
Christian claim, then Jews could have no choice but to accept the truth of 
Jesus as messiah.*° This disputation took place when the condition of Jews 
in Christian Spain (very little of the peninsula remained in Muslim hands) 
had declined severely, in the aftermath of anti-Jewish riots in 1391. But 
even at this time, there was no destruction of Talmuds, and Jews were 
permitted to follow its teachings in the conduct of their daily lives. 

The contrast just outlined between the French and Spanish experiences 
should not be overdrawn. Even in France, extreme intolerance was not the 
church’s only position. When, in 1247, a group of rabbinic leaders 
presented their case before Pope Innocent IV seeking to avoid another 
Talmud burning, the Pope responded, “we do not want to deprive 
them of their books if, as a result, we should be depriving them of their 
law.”*? Innocents position essentially laid out the policy that would 
dominate (though not without exception) in the Christian world from 
this point onward. Being essential to Jewish practice, the Talmud would 
be protected for use by the Jews, provided that material offensive to 
Christians be censored.** Such early censorship — rarely in evidence in 
surviving manuscripts and lacking even in the earliest printed Talmuds — 
became standard procedure from the middle of the sixteenth century 
onward (see Chapter 10). 

It is crucial to emphasize that, even with the extraordinary growth of the 
authority of the Talmud for halakhic purposes, along with its claim as the 
center and summit of Jewish study, the Talmud’s “conquest” of the Jewish 
mind and heart was far from complete. We have already seen, for example, 
how prominent Sephardi scholars criticized what they saw as the Ashkenazi 
obsession with Talmud study.’ Furthermore, more than a few Jewish 
scholars were interested in other fields of study, including kabbalah, 
philosophy, and other learned fields. This does not mean that they rejected 
the Talmud’s authority for halakhic purposes,”° and there are certainly 
many examples of Talmudic quotations in the works of major medieval 


See Maccoby, Judaism on Trial, p. 89. 

Quoted in Chazan, “Christian Condemnation,” pp. 54-55. 88 See ibid., p. 58. 

To the examples we have already provided, we may add those cited by Halbertal, People of the Book, 
pp. ror and 119. 

See ibid., p. 103. 
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Jewish philosophers and kabbalists. At the same time, there were scholars 
for whom Talmud was clearly secondary; Judah Halevi is an example 
among philosophers, and the circles of adherents behind the Zoharic 
literature may be said to have appropriated Talmudic teachings for their 
own purposes, evidently deeming it only a secondary focus of study. 

It is also essential to recall that though, by virtue of the Talmud’s 
authority in the halakhic realm, the work indirectly touched on the lives 
of common Jews (at least those who were not Karaites),?" most of what we 
have recounted above is the history of a small, elite group that shared its 
opinions — but certainly not its study habits — with Jews at large. The 
relatively rarefied nature of Talmud study is partly a consequence of the 
material culture of the Middle Ages — texts were available only in manu- 
script, manuscript reproduction was painstaking, and manuscripts were 
thus relatively rare. Given the rarity of the text, few could have acquired 
the skills necessary to study it, even had they been so inclined (and, given 
the nature of the Talmud, few would have been). As a result of this circle 
(with relatively low levels of literacy, few would have had a demand for this 
difficult text; given the low availability of the text, few would have 
developed the fluency necessary to study the text), relatively few manu- 
scripts of Talmudic tractates would have been available in any community 
during these centuries. 

The surviving material evidence gives support to this picture. Remark- 
ably, only one complete manuscript of the Talmud survives from the Middle 
Ages — the so-called Munich manuscript (Bayerische Staatsbibliothek Cod. 
hebr. 95, 1342). Of course, many other partial manuscripts also survive. 
Still, there is what may fairly be described as a paucity of surviving Talmud 
manuscripts, and the question is why? Part of the explanation is surely the 
destruction of Talmuds described earlier. But as we saw, the policy of 
destruction was actually limited, and even if the burnings successfully 
destroyed most Talmuds in their immediate environs, those environs were 
not the only ones in which Talmuds were produced and kept. What 
happened to the others? The most reasonable explanation is that there 
were never great numbers of Talmud volumes in the first place, as Talmud 
was only needed for the studies of a particular elite — rabbis and their 
students. If we begin with relatively small numbers, and then add natural 


°! As Halbertal (ibid., p. 100) comments: “Once the Talmud became the principal formative text in 
Jewish life, it came to determine not only what people should do but how to think, how to see the 
world, and what objects to choose to meditate upon. The Talmud thus exerted tremendous 
influence on Jewish life.” 
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degradation (through use) and conscious destruction, we will have a 
picture that resembles the one we see in the surviving evidence. 

All of this would change considerably at the beginning of the next 
period, during what is variously called “the renaissance” or “(very) early 
modernity.” The new technology that propelled this new era — the mov- 
able type printing press — would have a radical impact on the Talmud and 
the world in which it was studied. This ultimately radical transition is the 
story of Chapter ro. 
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The Talmud in Early Modernity 


Had information reproduction and preservation technologies not changed, 
the status of the Talmud and the conditions under which it was engaged 
during the Middle Ages might have persisted for generations. But the 
fifteenth and sixteenth centuries were a time of unprecedented change in 
these technologies — literally a revolution (a term that is used too loosely, 
but not so here).* Until this time, the Talmud, as other written works, was 
copied by hand, one copy per scribal hand at a time. In fact, unlike the 
practice in Christian and Muslim settings, where multiple scribes might 
write recited texts in virtual unison, allowing for “mass production” of a 
single text, in the Jewish world there was no such practice, and one copy 
from one copy is all that was ever reproduced.” This means (as we have 
said in earlier chapters) that copies were rare. Rare means expensive, 
adding to the “cost” (in time and money) to potential students of studying 
a work that is already so demanding. Under such conditions, Talmud 
study could never have become substantially more popular. 

But in the mid-fifteenth century, a new technology was invented that, 
over the course of the next century, would change everything, including 
the Talmud. I am referring, of course, to the movable type printing press, 
invented in Germany by Johannes Gutenberg. Printing presses were 
already in use in the Far East. But in the absence of an alphabetic language, 
those presses were limited to reproducing ideograms, over five thousand in 
number, which made using the presses painstaking and limited their 
output.’ But with Gutenberg’s innovation, invented for alphabetic lan- 
guages, individual characters could be assembled variously into words and 
sentences on metal plates, which could then be inked to impress multiple 
copies of a page, one after the other. When the printer was finished with one 
page he could reassemble his characters to create the next page, and so on. 


" See Howard, The Book, p. 71. * Beit-Arié, Hebrew Codicology, pp. 88—116. 
> For a brief account, see Howard, The Book, pp. 34-35. 
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Using this technology, hundreds of copies of a book could be produced in a 
relatively short period of time rather than just one copy. As the printing 
press spread to Spain, Italy, and elsewhere, refinements in technology and 
procedure were introduced, and by the mid-sixteenth century, a whole 
printing industry had emerged, allowing for the dissemination of works that 
were earlier quite restricted in their distribution. 

What was the impact of this new reality? Elizabeth Eisenstein, in her 
groundbreaking work The Printing Press as an Agent of Change, offers an 
important analysis of the impact of the printing press, an analysis that, 
despite subsequent critiques, takes pride of place in any consideration of 
the revolution brought by this new information technology.* The phe- 
nomena that Eisenstein describes touch directly on the history of the 
Talmud and its impact on the Jewish society in which it held sway. 

Before the printing press, books were rare, meaning that they were 
overwhelmingly held either by religious institutions or by wealthy individ- 
uals. In the Jewish world, individual ownership was the norm, assuring 
restricted holdings in the hands of the wealthy, with very few volumes in 
the possession of others.’ Poor students who were accepted for study in 
local schools/academies might gain access to institutionally held copies of 
the Talmud and other rare works, or they might make copies for them- 
selves, but such volumes were generally unavailable to other Jews, even if 
they had an interest in studying them. 

But all this soon changed. Thanks to printing, hundreds of copies of a 
book were made available, thus broadening access greatly.° This expansion 
must be understood in relative terms, as early printed books were, when 
compared with later realities, still rare and expensive. But compared with 
the conditions regnant in the pre-printing world, print led to a veritable 
explosion of available books at prices that were unprecedented. At first 
hundreds of copies,” and then thousands of copies, of a book might be 
printed and sold, books that, while still expensive, were much more 
affordable than isolated copies produced by hand. Indeed, the printer of 
the first complete Talmud draws attention to this new reality as an 
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The groundwork for the history of the book was laid by Lucien Febvre and Henri-Jean Martin in 

L’Apparition du Livre (1958); published in English as The Coming of the Book: The Impact of Printing 

1450-1800 (1976). A brief description of the objections to Eisenstein, along with a defense of her 

approach, is found in Adams and Barker, “A New Model,” p. 47 and p. 63, n. 6. 

See Beit-Arié, Makings, pp. 43-44. 

Eisenstein speaks of the “democratizing aspect of the preservative powers of print;” see Printing Press, 
. 116, 

Howard, The Book, p. 48. 8 Ibid., p. 76. 
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advantage of print, commenting that “their price will not be as high as the 
price of copies written with quills, iron pens, or lead.” All of this changed 
exponentially the potential size of the reading market. This would affect 
access to and demand for the Talmud, as it did for any important or 
influential work, whatever its language or market. 

Crucially, the printing press promoted far greater fixity in texts."° There 
were always differences between one manuscript copy and another — often 
dozens of at least minor ones per page — and readers of manuscripts 
expected these differences.'" In the Jewish world, for example, one of 
the best readers of the Talmud, Rashi, frequently suggested emendations 
to the text upon which he was commenting. These suggestions generally 
lacked any basis beyond Rashi’s intuition, but they were not a product of 
Rashi’s scholarly carelessness, as some modern scholars have naively sug- 
gested. They were a result of his understanding of the tenuousness of any 
manuscript reading, a tenuousness inherent in the technology of copying 
itself. In a printed work, on the other hand, if the same plate was used for 
several hundred copies of a page, then all those copies would be essentially 
identical (there would be minor differences on account of different quan- 
tities of ink, the blunting of individual characters as a result of repeated 
pressings, etc.). This meant that texts came to be seen as singular, fixed 
formulations, which could be referenced and quoted definitively and with 
confidence. It also meant that current scholars could record their own 
insights with the confidence that, if their contributions were deemed 
worthy, what they wrote would be read by many, and they would get 
credit for their unique contributions. This recognition urged scholars — 
including Talmudic scholars — toward greater originality and pursuit of 
discovery.'* 

This is not to say that scholars did not seek to offer original insights, for 
which they would get personal credit, before the advent of the movable 
type printing press. In fact, rabbinic texts from late Antiquity speak of the 
value of the “hiddush” — the original insight — that emerged in the course 
of study in the study-house. Nevertheless, in the ancient and even in the 
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Translated and quoted in Heller, “Earliest Printings,” p. 63. 

See Eisenstein, Printing Press, p. 119. 

See Sirat, Hebrew Manuscripts, pp. 285-287. The illustration she offers there is the case of the 
Talmud Yerushalmi, MS Leiden, for which the scribe was forced to copy the same page twice. 
There are at least fifty disagreements between the two copies. 

With respect to the condition that obtained before print, Eisenstein (Printing Press, p. 123) 
comments, “throughout the patristic and medieval periods, the quest for truth is thought of as 
the recovery of what is embedded in tradition ... rather than the discovery of what is new.” 
Concerning print as a spur for innovation, see her comments on p. 119. 
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medieval world, primarily oral cultures, aided by written records, 
supported the production of works that spoke with a collective authority. 
This is true of the Bible, which, with a few exceptions, speaks from the 
perspective of the “omniscient narrator.” It is also true of the Talmud, 
which speaks in the anonymous, collective voice. In fact, medieval writers 
and commentators (including rabbis) often quoted the comments of their 
predecessors without giving credit (this was not considered plagiarism), 
because inherited wisdom was considered a collective inheritance, not the 
property of the “author.”’? But with the advent of the printing press, 
confident, fixed inscription of ink on paper, produced in hundreds of 
copies, refocused attention on the individual contribution, leading to a 
proliferation of works by individual authors/authorities.'* This would 
contribute to a change in the nature of commentary on Talmud, as it 
would to the relationship of the writings of one commentator to another. 

Further changing the nature of commentaries on the Talmud was the 
new page design that print made possible. Though manuscript pages 
could be quite elaborate, and important works were often decorated, the 
production of such pages demanded infinite patience, and revision and 
reorganization were difficult. For these reasons, most manuscripts were 
written simply, with one text occupying one page, forcing students of the 
Talmud, for example, to obtain multiple manuscripts to study the Talmud 
with its commentaries. There were exceptions to this pattern, with the 
outstanding Jewish example being so-called Masoretic Bibles, which 
included a technical apparatus in the margins around the main biblical 
text. But these were the exception, not the rule. 

With the advent of the printing press, though, things changed quickly. 
Early in the development of printing, Venetian printers developed 
methods for including commentaries on the same pages as the canonical 
texts upon which they commented. Typically, the canonical text was 
printed in a more formal, larger font, in the top-middle of the page, while 
the commentary was printed in a smaller, less formal font by the side of 
and underneath the base text. The first text to be printed in this way was 
the Latin (Christian) Bible, but the Hebrew Bible and Talmud were soon 
also printed according to this model. As a consequence, compositions that 
had already been accepted as canonical commentaries on scripture or 
Talmud, such as Rashi, were no longer preserved in separate volumes. 


23 This practice persisted into early modernity, as the impact of the printing press was gradual, not 
P P y 
immediate. 


14 See ibid., p. 122. 
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From this point onward, standard commentaries were printed on the same 
page, a form that allowed the printers to sell their publications, even to 
those who might already possess the work, as “new and improved.” 

These new, more comprehensive volumes impacted study in several 
ways. To begin with, by providing access to the words of all essential 
commentators and authorities, it was now possible to compare their 
opinions across time and space. Whereas in earlier ages, copies of the 
works of distant scholars were often unavailable, limiting the range of the 
canon to which a student or scholar could refer, now all opinions could be 
subject to the same critical inquiry. Indeed, the graphics of the new printed 
page, the margins of which were filled with different commentaries, 
facilitated a dialogue among those commentaries and with the Talmudic 
text itself. The visual simultaneity of the textual dialogue encouraged study 
that insisted on accounting for and, to the degree possible, reconciling 
differing views of authoritative commentators, as well as ignoring the 
chronological relationships of the different voices. 

The very inclusion of commentary allowed the printed “master teacher,” 
whose voice was now found on the same page as the central text, to guide 
the literate disciple, rendering the embodied, living master far less crucial 
to the student’s development. In the case of the Talmud, this master 
teacher was Rashi, whose words allowed the experienced student, at least, 
far greater independence than was the case without them. And it was not 
only the presence of the “virtual” teacher that changed the student’s 
relationship with tradition and authority. Because the text was easily 
available, sheer memorization was no longer as important, so the need 
for a prodigious memory was diminished. At the same time, the intellect 
that inclined toward critical comparison gained a power exceeding any- 
thing that had been true before, because now, a student inspired by such 
critical inquiry merely needed a library in which he could look something 
up. On account of these shifts, the dynamic of authority quickly changed, 
in the Jewish world as elsewhere. 

By virtue of the greater and more immediate distribution of printed 
works, opinions that were once geographically restricted could, with the 
dissemination of the books that contained them, now win attention 
and exert influence far and wide. As a consequence, local authority and 
customs diminished, as members of distant communities came to be 
bound by the same authoritative statements.'’ None of this is to say that 
there were not rare, more ancient examples of works bearing central 


15 See ibid., p. 132. 
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authority that were widely disseminated. The Talmud itself is an example 
of this, though, crucially, its dissemination and acceptance took centuries, 
as we saw in Chapter 9. Maimonides’ halakhic code, the Mishneh Torah 
(twelfth century), was another exception, as it spread and gained authority 
(which itself would provoke resistance) during Maimonides’ lifetime."® 
But these were the exceptions, and the general fate of writings of the pre- 
printing period was that they would spread only very slowly or not spread 
at all. A printed book, by contrast, stood a far greater chance of finding 
distant readers and demanding their attention. 

In the Jewish community, this is best illustrated by the Shulhan Arukh, 
the code of Jewish law, composed by R. Joseph Caro of Safed, which was 
first published in 1565. Caro’s was the first major work of Jewish law that 
never circulated in manuscript form.'7 Rather, Caro’s own manuscript was 
sent to a publisher in Venice, where it was printed and distributed to 
markets throughout the Mediterranean and beyond. Crucially, the work 
quickly came to the attention of R. Moses Isserles of Cracow, who had 
been planning to write such a concise halakhic code himself. Being 
impressed by Caro’s achievement, Isserles abandoned his own independent 
project and devoted himself to supplementing Caro’s work in one essential 
way. Caro was a Sephardic Jew whose family had been expelled from 
Spain. His law code, therefore, overwhelmingly reflected Sephardic 
halakhic opinions, which often differed from the customs and practices 
of Ashkenazi Jews. Thus, although for many purposes Caro’s codification 
would suffice even for Ashkenazi Jews, it could not usefully serve the 
Ashkenazi community before the different practices of that community 
were noted. Isserles wrote glosses to indicate such differences, which were 
printed together with Caro’s base text for the first time in 1578. This 
combined work, generally known together simply as the Shulhan Arukh 
(despite the fact that it includes Caro’s Shulhan Arukh and Isserles’ 
supplement), quickly conquered the Jewish world, becoming the single 
most important reference for halakhic decision-making. Combining the 
practices of the two major Jewish communities in a single work, repeatedly 
reprinted and distributed throughout the world, this publication made 
local halakhic compendia obsolete for all time to come. 

The invention of new print technologies had a relatively quick and 
undeniably significant impact on the Talmud, its study, and its influence, 


16 See Halbertal, Maimonides, pp. 192-193. 
"7 Tt was preceded in this by R. Jacob b. Judah Landau’s Agur, a more modest work that would never 
have the influence of the Shulhan Arukh. 
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as we have begun to illustrate. What we have outlined is only the beginning 
of the story, and there is much more to say about the Talmud in Jewish 
society in the early age of printed books and beyond. To appreciate more 
precisely how all this unfolded, it is essential that we know more about the 
history of the printing of the Talmud as such. Fortunately, Marvin Heller 
provides a good history of the Talmud’s earliest printings, and we may rely 
primarily on his account. 

Putting aside Spanish printings that are impossible to date definitively 
(though they have generally been dated to ca. 1480), we may date the first 
tractate of the Talmud with a definitive publication date as Berakhot, 
produced at the Soncino Press (Soncino, Italy) in 1483."° The printer of 
this volume was well aware of the meaning of his effort, and R. Gabriel, the 
“corrector” of the volume, writes that the publication was meant to 
respond to the fact that many potential students “‘seek the word of the 
Lord, but they shall not find it (Amos 8:12),’ for they are unable to acquire 
the necessary books and thus could not enter the portal to the hall 
of wisdom.” On account of this problem, he believed there to be an 
obligation to 


Print books, so that they would provide two well-known benefits; first, that 
a large number can be made, until the world would be full of knowledge; 
and second, that their price will not be as high as the price of copies written 
with quills, iron pens, or lead.*? 


In pursuit of this goal, Joshua Solomon Soncino and his nephew, Gershom 
Soncino, published numerous Talmudic tractates, though not the whole 
work.*° In spite of its incompleteness, the Soncino Talmud was extremely 
influential, establishing the form of what became the standard page of the 
printed Talmud, with the commentary of Rashi on the inner margin and 
those of Tosafot on the outer, for centuries to come. 

The first complete printing of the Talmud was that of the press of 
Daniel Bomberg, printed in Venice in 1519/20-1523.*' (Shortly after 
this, Bomberg printed the Jerusalem Talmud, showing that the “triumph” 
of the Bavli was never absolutely complete.)** Venice at the time was an 
international center of printing and a major trading port, and thus newly 
printed books could find an audience far and wide in a relatively brief 
period of time. Historians estimate that 15,000 or more works were 
printed in Venice in the sixteenth century, with print runs averaging a 


18 Heller, “Earliest Printings,” p. 61. 2 Ibid., p. 63. 2° Tbid. 21 Ibid., p. 72. 
*» Thid., p. 73. 
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thousand copies or more.” In the same period, Jews flourished (in relative 
terms) in Venice, with Jews of Ashkenazi, Sephardi, Italian, and Levantine 
origins living side by side in the Venice Ghetto. It is against this back- 
ground that the promulgation and influence of the Bomberg Talmud must 
be understood. 

Bomberg’s Talmud was a magnificent production, offering attractive 
characters, with different fonts for the Talmudic text and its commen- 
taries, on high-quality paper. The pagination of these printed tractates, 
establishing for the first time a standard way of referring to Talmudic 
sections smaller than a chapter, has persisted as the standard to this day. As 
a result of these qualities, the first edition sold out quickly, and Bomberg 
printed a second edition between 1526 and 1539, and then a third and 
final edition between 1543 and 1549.°* Between 1546 and 1551, a 
competitor, Marco Antonio Giustiani, issued his own fine edition in 
Venice, with enhancements (“new and improved”) that have remained 
part of standard Talmud printings until the present.** 

It is difficult to exaggerate the significance of this history of the 
Talmud’s early publications. Early printing was time-consuming and 
cumbersome — neither an easy nor an inexpensive proposition. Early 
printers, who were, after all, business people, had to be very selective in 
choosing what they would print. Only a book the readership of which was 
virtually guaranteed could justify the investment. The mere fact that the 
Talmud (at least part of it) was among the very earliest Hebrew printings 
(others included the Hebrew Bible and halakhic codes)*® tells us how 
important it was considered to be and how solid the demand for it had 
become by this period. Needless to say, the persistence of the market, as 
testified to by the several sequential printings, only re-emphasizes this fact, 
suggesting that there was a kind of self-reinforcing dynamic: a strong 
market demanded more copies, the availability of which helped to expand 
the market, which increased demand, and so forth. 

Of course, the Talmud, with its technical and highly demanding legal 
deliberations, was not for everyone. Non-scholars could not be expected to 
access its forbidding pages, and even scholars were not universal in their 


*3 See Calimani, The Ghetto, pp. 80-81. Of course, the proliferation of texts and the variety of 
available works would both challenge traditional authority and allow for influences on the 
“tradition” that were earlier more effectively excluded, and this was as true for Jews as it was for 
others. On this, see Reiner, “The Ashkenazi Elite,” p- 93. 

*4 Heller, “Earliest Printings,” p. 76. 25 Ibid., p. 77. 

26 For a detailed history of early Hebrew printing, see Iakerson, Catalogue, English section, pp. iii— 
xxxvii. 
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desire to dive into its turbulent sea of argumentation. Yet its importance 
was so widely recognized that it could not be ignored, and its teachings 
could serve as the authoritative foundation of other kinds of instruction. 
One expression of this is the production of anthologies of the Talmud’s 
aggadic (narrative) sections, replete with commentaries. The earliest of 
these was Haggadot Hatalmud, published in Constantinople in 1511.77 
Five years later, Jacob ibn Habib published the first volume of his anthol- 
ogy of aggadot (pl. of “aggadah”) with commentaries, the En Yaagov. This 
latter work became both popular and influential, and was republished 
often; its title even came to be used for any anthology of aggadot (much 
like “Kleenex” is used for tissues).”* The sections of Talmud chosen by ibn 
Habib, for which he wrote his own commentary, were selected for their 
ability to offer proper instruction in matters of faith for Jews who had 
experienced the expulsion from Spain in 1492.*? Through the En Yaaqov, 
Jews who did not study the Talmud firsthand nevertheless were introduced 
to rabbinic beliefs concerning repentance, divine judgment, reward and 
punishment in the afterlife, the messiah, and so forth.*° Notably, though 
the printed page of the Talmud was as yet quite new, Ibn Habib insisted 
that his work resemble the printed Talmud, making the visual claim 
that those who studied the En Yaaqov were studying Talmud, even if in 
a highly selective version.** 

At precisely the same time that, thanks to the print revolution, the 
Talmud was proliferating — and, in fact, probably largely on account of 
that proliferation — Christian suspicion of the Talmud strengthened, and 
Christian actions against the Talmud redoubled. Early in the history of the 
spread of printed Jewish books, a Jewish convert to Christianity in German 
territories sought to convince the emperor that Jewish books, including the 
Talmud, were blasphemous. He did not succeed in his effort, but others 
would soon convince other authorities — particularly the one that mattered 
most, the Pope — that the Talmud, at least, was blasphemous, leading to a 
series of destructive interventions.** The first of these was the decree of 
Pope Julius III, who in 1553 ordered the destruction of the Talmud. On 
Rosh Ha-Shanah of that year, agents of the Inquisition conducted a house- 
to-house search of Jewish homes in Rome, and copies of the Talmud were 
confiscated and burned in the Campo di Fiori. Penalties for ignoring the 
order to deliver copies of the prohibited work to authorities were severe: 
anyone subsequently found with a volume of the Talmud was subject to 


27 See Lehman, The En Yaagov, p. 12. 28 Ibid., pp. 175-188. 29 Ibid., pp. 117-174. 
3° Ibid., p. 88. >" Ibid., pp. 85 and 89-94. 32 Carlebach, “Status,” pp. 84-85. 
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two years’ imprisonment for a first offense and five years for a second. 
Informers were encouraged with the promise of monetary reward. In 
October of the same year, the Talmud was burned in St. Mark’s Square 
in Venice.*? In the same period (1552-1554), Hebrew printing houses in 
Venice were shut down and Talmuds were confiscated throughout the 
Duchy of Milan. The last book burning, as such, took place in 1559, but 
this hardly represented the end of the work’s suppression, as various parties 
debated whether the Talmud should be permitted in any form.** The 
burnings had considerable success with recent printings of the Talmud 
(the Giustiniani and final Bomberg editions), which were destroyed before 
they could be widely disseminated.** But earlier editions, which had long 
since left the printers’ shops and found their way to more distant markets, 
were less impacted, and more of these survived. 

The immediate impact of the burnings and banning was quite consider- 
able, and Jews living in Rome, Venice, and other larger Italian Jewish 
communities found themselves without Talmudic texts to study. This 
reality became a factor in arguments over the publication of the kabbalistic 
classic, the Zohar, in precisely this same period. As mysticism is typically 
esoteric by design, some kabbalists argued that the Zohar should not be 
published for non-mystics to read. But the contrary argument, here in the 
words of R. Emmanuel of Benevento, takes note of the fact that “now, 
since our beloved [Talmud] was taken from us to be burned and con- 
sumed by fire, we have been unable to engage in the disputes between 
Abbaye and Rava ... God, in His mercy, has sent us these books 
[= Zoharic literature] to sustain and guide us on a cloudy and misty 
day.”>° In the absence of the Talmud, R. Emmanuel argues, Jews are bereft, 
lacking what for them had been the central component of Torah to study. 
The Zohar, he insists, may fill the gap in the meantime. (Of course, the 
printers, who were now unable to earn a living by printing the Talmud due 
to its banning, also supported the printing of the Zohar as an alternative.)*” 

The burnings of the Talmud did not establish a long-term precedent. 
Instead of insisting on the destruction of all offending copies of the 
Talmud, the church demanded that, from that point onward, the 
Talmud be subjected to censorship before a printer was granted a license 
to print.’ Censors working for the Catholic Church — mostly converts 


33 On the details of this history in Venice, see Calimani, The Ghetto, pp. 82-84. 
See Raz-Krakotzkin, The Censor, pp. 32-33. 33 Printing the Talmud, p. 228. 
The translation is that of Huss, The Zohar, pp. 193-194. 37 Ibid., p. 194. 
Printing the Talmud, p. 228. 
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from Judaism — identified all the places in the Talmud where there were 
derogatory references to Jesus and his associates or to Christians more 
broadly.*? Retrospective censorship of extant manuscripts and early 
printed books required that the censors scratch out or ink over offending 
words. Pre-print censorship of newly published books assured that the 
specifics of Talmudic teachings, at least, would offer no offense. 

The censorship of the Talmud was not only — or even primarily — 
intended to create an authorized edition for study by Jews (the printers 
themselves, businessmen as they were, sought to sell their product to both 
Jewish and Christian clientele). Rather, the censored Talmud would also 
provide an edition of the Talmud devoid of blasphemy for Christian 
Hebraists (see later in this chapter). Scholars working for the church, 
including the converts from Judaism already referenced, took primary 
responsibility for identifying problematic passages, but not they alone. At 
the same time, Jews hoping to keep the Talmud licit cooperated in the 
project of purifying the Talmud, often contributing to its censorship 
before it passed before the eyes of Christian censors. Whoever the agent 
and whatever their motivation, sixteenth-century censorship of the 
Talmud would shape the Talmudic text forever. Early editions that 
survived were marked by retrospective censorship, as they continued to 
circulate with offending words blotted out with ink (ironically, because 
the censor’s ink was inferior to the printer’s ink, it faded more quickly 
over time, allowing later generations easily to read the original text 
through the censor’s blots, which now serve as a kind of highlighter). 
Where prospective censorship was demanded, the fact that the pagin- 
ation of the Talmud was already established led to gaps on the printed 
page — in one notable case, to a glaring white empty space. The page in 
question, Sanhedrin 43a, includes the story of Jesus’ execution. This page 
remained incomplete — with a larger than normal “margin” at the 
bottom — in all editions from the latter half of the sixteenth century 
until modern Israeli printings in the twentieth century. As this example 
testifies, later printings would all incorporate the changes wrought by 
the censors, affecting the very vocabulary that Jews would use for their 
non-Jewish neighbors (which had been changed to conform with the 
censors’ concerns). Ironically, even the name of the Talmud was changed 


39 Generally, reference to Christians was indirect and by implication, not explicit; that is to say, certain 
Talmudic terms were understood by Jews to refer to Christians, even if that was not their original 
intent. Christians understood this and subjected these terms to censorship. 
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in this process, when censors demanded that the objectionable term 
“Talmud” be replaced with the more neutral “gemara.”*° 

Actions against the Talmud itself raised the question of whether works 
that quoted the Talmud or relied upon it should also be destroyed. This 
question pertained to a halakhic digest such as that of Alfasi, which quoted 
legal parts of the Talmud relevant to decided halakhah, as well as to digests 
of the Talmud’s Aggadah, such as the En Yaagov, discussed earlier. It was 
even relevant with respect to Hebrew Bibles that included rabbinic com- 
mentaries, which often quoted from the Talmud in the service of their 
interpretations. Some church authorities supported outright destruction of 
these publications along with the Talmud, while others argued for more 
selective expurgation of problematic passages. This argument was partially 
motivated by the desire of many church authorities to convert Jews, since, 
they believed, in the absence of the distorting lens of Talmud-infused 
commentary, the Bible could be used as a source of proof in favor of their 
arguments for Christianity. They complained that Jews neglected the Bible 
in favor of the Talmud, which, in the words of Francisco Torres, is “a 
sewer from which all possible iniquities issue forth.”*’ In the end, the 
desire to turn Jews away from the Talmud saved many volumes of the 
Hebrew Bible, even with rabbinic commentary, from destruction. 

It is important to understand that censorship of the Talmud was not 
directed at the Talmud uniquely. The Talmud’s censorship was part of a 
larger phenomenon. The Catholic Church at this time was in the midst of 
a large-scale effort to suppress heresies. In obvious ways, this was a reaction 
to the birth of Protestantism; in other ways, it was a response to the 
promulgation of “unorthodox” opinions made possible by means of newly 
printed books. “Indices” of forbidden printed books were first formulated 
in the 1520s, and their primary target was Protestant works, including 
those by Luther. Already by the 1540s — before similar actions focused on 
Hebrew printings — printers were required to submit their books to church 
authorities for review before publication. The prohibition of the Talmud 
was not independent of this attack on “heretical” works but an expression 
of it. As Raz-Krakotzkin writes, “the Talmud was ... only one of many 
works prohibited and confiscated, and its burning should be seen within 
this context.”** 


4° For the substance of this paragraph, see Raz-Krakotzkin, The Censor. On the replacement of the 
term “Talmud” with “gemara,” see ibid., pp. 61 and 147-148. 

+ Quoted by Piet van Boxel in “Robert Bellarmine,” p. 127. This paragraph condenses the history 
given there, pp. 121-132. 

4 Raz-Krakotzkin, The Censor, pp. 35-38. The quote is found on p. 35. 
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In 1596, the outright prohibition of the Talmud was reaffirmed, and 
Talmud study in Italy had to go “underground.” Together, the anti- 
Talmud actions of the sixteenth century had resulted in the destruction 
of thousands of volumes of the work, and by the end of the century few 
copies of the Talmud survived in Italy.** This did not mean, however, that 
Talmud study there ended entirely, for the prohibition often went unen- 
forced in smaller towns, and copies of individual tractates survived in those 
locales. Quiet study of Talmud could continue so long as the attention of 
ecclesiastical authorities was not attracted.** 

Despite the curtailment of Hebrew printing in Italy — and the outright 
prohibition on the printing of Talmuds — the printing press had by this 
time found its way to other territories, and printing of the Talmud 
continued elsewhere, particularly in Poland, where it was “the most 
popular printed Hebrew book.”**? Antony Polonsky estimates that 
between 48,000 and 80,000 copies of the complete Talmud were pro- 
duced in Poland during the sixteenth and seventeenth centuries.*° This is 
an enormous number, and it bespeaks a tremendous demand for the work 
in Polish territories. Having been expelled from Iberia, and now vigorously 
suppressed in Italy, the Talmud found its new home in Eastern Europe. 

The broad availability of the Talmud had significant consequences for 
Jewish education in Polish territories. One seventeenth-century observer, 
Nathan Nata Hannover (d. 1663), reports: 


Throughout the dispersions of Israel there was nowhere with so much 
learning as in the Kingdom of Poland. Each community maintained 
yeshivot ... Each community maintained young men ... and for each 
young man they also maintained two boys to study under his guidance, so 
that he would orally discuss the Gemara, the commentaries of Rashi, and 
the Tosafot ... and thus he would gain experience in the subtlety of 
Talmudic argumentation.*” 


None of this would have been possible, of course, without printed Talmud 
volumes being available in great abundance. But neither would the 
volumes have been printed without the demand for them. The technology 
contributed to growing its own market, transforming radically the Talmud 
and its community. 

What kinds of transformations are we talking about? First, as the just 
quoted testimony suggests, education that may be said to be preparatory 
for Talmud — and even Talmud study itself — could now begin with larger 


® Thid., p. 51. 44 Ibid., pp. 52-53. * Polonsky, The Jews, p. 129. 46 Thid. 
47 Translation by Polonsky, ibid., pp. 125-126. 
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groups of students and at a much earlier age.** With greater numbers of 
students, yeshivahs could proliferate and the life of Talmud study could 
flourish, opening the status of the “talmid hakham” (lit. “disciple of a sage,” 
though commonly understood to mean “wise student”) to larger numbers 
of Jewish males. As access to this status broadened, the priorities, values, 
and dynamics of traditional Jewish society would change forever. 

To begin with, greater access to the document the mastery of which 
granted higher status reinforced the notion that mastery of that work 
should be the highest aspiration, and so it became, at least for males in 
Polish and other Jewish societies in which this dynamic was at play.*? The 
emergence of this vision of Jewish maleness would have a profound impact 
on both males and females in Central and Eastern European societies in 
the following centuries. Since males in general emulate the conduct of the 
most respected males among them (a phenomenon not restricted to 
males), and scholars were distinguished not only by their devotion to 
Talmud study but also by their reduced engagement in earning a living 
(scholars and yeshivah students were often supported by the community), 
many non-scholarly Jewish males also avoided the trades (what self- 
respecting male would devote his life to working?). Yet someone had to 
earn a living, and so Jewish women often found themselves carrying a 
disproportionate share of the burden of supporting their families. Of 
course, since pious, learned Jewish society admired these priorities, 
common Jews supported them, encouraging their sons to pursue the same 
scholarly goals and preferring for their daughters husbands who devoted 
their hours to the same scholarly activities.*° 

The new prominence of the Talmud in these territories was not due to 
the proliferation of books alone. A new political—social dynamic also laid 
the groundwork for the Talmud’s strengthened place in Jewish society. 
The sixteenth and the first half of the seventeenth centuries were a period 
of unprecedented Jewish autonomy and material success in Polish lands 
(this condition was interrupted in the mid-seventeenth century, but 
resumed thereafter).** Jews made their homes, by invitation and subject 


48 As Eisenstein (Printing Press, p. 432) says with respect to the impact of print on education in 
general, “possibly no social revolution in European history is as fundamental as that which saw book 
learning (previously assigned to old men and monks) gradually become the focus of daily life during 
childhood, adolescence and early manhood.” 

4 See Boyarin, Unheroic Conduct, pp. 1-2 and 156. See also Halbertal, People of the Book, p. 6, and 
Carlebach, “Status,” pp. 79-80. 

5° For a description of the more extreme development of the trends the seeds of which are described 
here, see Etkes, “Marriage and Torah.” 

5! For a detailed account of the history sketched briefly here, see Polonsky, The Jews. 
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to official protection, in both royal and noble Polish towns and territories, 
and they came to be relied upon as trusted subjects who often served the 
king or noblemen rather directly. The relative comfort and security that 
came with these arrangements led to growth in the Jewish community, 
both through natural increase and by attracting Jews from elsewhere 
in Europe. 

Abundant Jewish populations were granted unprecedented judicial and 
communal autonomy. Regional Jewish councils (which could rightly be 
called “legislatures”) and autonomous courts meant that, with respect to 
day-to-day affairs, Jews largely controlled their own lives. The judges who 
served in Jewish courts were rabbis, and the law that controlled their 
judgments was the law that originated in the Talmud. And while rabbis 
were secondary to wealthy Jews on the regional councils, it was commonly 
understood that the regulations that should control Jewish society as a 
whole were those that found roots in the Talmud.’* Accepted as the 
canonical source by those who held the power in autonomous Jewish 
society, the Talmud’s authority was strengthened by the very position it 
occupied in official bodies. 

The supreme place of the Talmud in Jewish life and study led to 
significant developments in the ways in which scholarship was conducted. 
To begin with, as we said earlier, print allowed for the development of a 
standard text. This possibility led to concern among scholars for the 
production of a single correct version of the Talmud. In pursuit of this 
goal, scholars suggested textual corrections, which then appeared in the 
main body of the Talmud text or in notes.’ The versions that found their 
way into print gained the appearance of permanence and thus of age-old 
authority. As a consequence, the ease with which emendations were 
suggested in the age of manuscripts now began to disappear. Despite this 
development, there remained some notable exceptions, scholars who 
maintained the bold approach to emendations that typified earlier times. 
The most important of these figures was R. Elijah of Vilna,’* whose work 
we will discuss in greater detail. 

The relative ease of production and dissemination of printed books, 
combined with the social—religious dynamics previously described, also put 
new, stronger winds in the sails of Talmudic commentaries. As has already 
been indicated, from the very beginning, print brought the commentaries 
of Rashi and Tosafot onto the margins of the Talmudic page. Others were 


52 Carlebach, “Status,” p. 79. 53 Fram, “In the Margins,” p. 93. 
54 See Stern, The Genius, p. 19. 
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soon added — in the margins, in the “back of the book,” and as independ- 
ent volumes. But relative to what would happen later, this increase was 
rather modest. According to Ta-Shema’s accounting, “up to the year 
1739... only about thirty Talmud commentaries had been printed.” This 
may seem a substantial corpus, but not when compared to the quantity 
that would be produced and printed in the eighteenth century, when the 
forces supporting the centrality of the Talmud inspired many more to 
formulate and/or disseminate Talmudic commentaries. Between 1739 and 
1810, a few hundred commentaries more were published.*’ 

The sheer number of commentaries is only part of the story, as the 
circulation of printed volumes also led to the proliferation of commentaries 
that were earlier unknown outside of the regions of their production. Ta- 
Shma provides the specifics: “With the exception of Hidushei ha-Rashba 
to tractates Berakhot, Gittin, and Hulin, and Nachmanides’ novella to 
tractate Bava Batra, not one other book of the outstandingly rich Spanish 
library of Talmud commentaries ... was known in Germany and Poland 
until the beginning of the fifteenth century ... By the year 1762 ... about 
90% of what is available to us now was made available and easily accessible 
to the scholars of the thirteenth [sic! eighteenth?] century.”*° The greater 
availability of a greater range of commentaries fructified the ground of new 
scholarship, reinforcing the cycle of growth in this genre. 

A particularly noteworthy development in scholarship at this time was 
an approach that valued extremely fine distinctions and overly clever 
“solutions” to perceived problems that emerged from observation of these 
distinctions. This method, known as pilpul and hilluk,’’ became popular 
in Ashkenazi yeshivot in the fifteenth century and beyond.** Some have 
argued that Ashkenazi pilpul is the “genetic” descendent of a method first 
propounded by the Spanish Rabbi Isaac Campanton (1360—1463) in his 
work Darkei ha-Talmud.*? But others have challenged this claim,°° and 
everyone would agree that the methods of the pi/pulists in early modern 


Ta-Shma, Creativity, p. 170. Zeev Gries (The Book, p. 39) offers a different accounting, but to the 
same effect. He writes that “the growth in interest in commentaries on the Talmud is particularly 
striking, with 464 commentaries published in the eighteenth century as compared with 75 in 
previous centuries.” 

Ta-Shma, Creativity, pp. 170-171. 

Dimitrovsky (“AZ Derekh ha-pilpul,” p. 113) suggests that hilluk, as opposed to pilpul, was the 
proper name for the more extreme method that developed in Ashkenaz in the sixteenth century and 
became only more extreme later. On the differences between pilpul and hilluk, see ibid., p. 118. 
See Carlebach, “Status,” pp. 80-81. 

5 See Dimitrovsky, “Beit Midrasho shel Rabi Ya aqov Berab be’Tsefat,” Sefunot 7. 

See Boyarin, Sephardi Speculation. 
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Ashkenaz were substantially more extreme than the method supported by 
Campanton and his followers. Whereas the earlier method offered a cogent 
methodology of reading, one committed to close and careful reading of 
Talmudic teachings and their implications, the latter often engaged in 
what might be called “cleverness for its own sake.” Reading the entire 
tradition of Talmudic commentary as a seamless whole, practitioners of 
this method found problems where there were no genuine problems, 
offered obscure and forced readings, and invented “solutions” that had 
little point beyond the demonstration of the author’s “brilliance.” 

What explains the characteristics of this method and the growth in 
popularity it experienced at this time? Eliyahu Stern’s characterization of 
the critique offered by contemporary opponents of pilpul hints at the way 
the printed Talmud page contributed to the development of the pilpulistic 
method. He writes: 


In sixteenth- and seventeenth-century Ashkenaz, pi/pul’s detractors claimed 
that the pilpulists were studying Talmud, Rashi, and Tosafot as though 
each bore responsibility for the other. For pilpulists, every opinion in the 
Talmud not only had to cohere with all other opinions on the page of 
Talmud, but also had to account for questions and challenges posed by 
commentators writing hundreds of years later.°* 


As we observed earlier, with all opinions and comments solidified on a 
single printed page, it was difficult for students not to read the page as a 
single statement, one on which all opinions related to all others. The very 
fact that a commentary was printed on the page gave it authority; how 
could authoritative opinions, expressed in connection to matters of Torah, 
not fundamentally agree? Consequently, all opinions had to be reconciled, 
but only after unyielding and lengthy critique and analysis. Spurred by 
this dynamic, scholars sought to demonstrate their own brilliance and 
erudition, without which they would never make it onto the page. 
Furthermore, as we have said, print communicated the sense that the 
tradition — central text and commentary — was frozen. In response, clever 
scholars felt the need to prove their mettle by innovating ever more 
“original” comments and criticisms. The method of pilpul offered the 
Talmudist an opportunity to demonstrate his cleverness and originality, 
even when the preserved tradition was solidified in its final canonical form. 
As multiple scholars participated in this process, their competitiveness 
led to ever more extreme ends. 


61 See Dimitrovsky, “Pilpul,” pp. 137 and 141. © Stern, The Genius, p. 119. 
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Pilpul won the hearts and minds of many adherents in the yeshivahs, 6’ 
but its extremity also provoked a backlash. As the nature of the pilpulim 
became more and more obscure, and less and less connected to the realities 
of Jewish practice (in this way, ironically, capturing some of the spirit 
of the Talmud itself), some authorities explicitly encouraged its practition- 
ers to renounce it and return to more moderate, less obscurantist 
interpretations.°* Prominent among those who objected at a relatively 
early stage was “the Maharal (R. Judah Loewe) of Prague” (sixteenth 
century).°* Nevertheless, pilpul remained dominant as a form of Talmud 
study in much of the Ashkenazi world until Elijah Gaon of Vilna 
(1720-1797) and his disciples succeeded in displacing it.°° 

It was not just this obscurantist, overly erudite method of studying 
Talmud that provoked opposition in some circles. The very power that the 
Talmud developed, as the single most authoritative, central text of Jewish 
study, practice, and governance, led some to resist it, insisting that the 
Talmud was only part of the central Jewish canon. Already in the sixteenth 
century, Jewish scholars in Italy, imbibing the lessons of Renaissance 
humanism, pursued a canon of lettered disciplines that more closely 
resembled “Golden Age” Spain than early modern Poland. Furthermore, 
the humanistic tools of the Renaissance led some to question the reliability 
of some of the Talmud’s teachings pertaining to the natural science of 
logic. For example, Azariah de Rossi, in his Me or Enayim (1573-1575) 
challenged literal readings of some of the Talmud’s narratives, insisting 
that science would not allow for such readings.°” Though de Rossi was an 
outlier whose work was not much read until the Haskalah (the Jewish 
enlightenment of the late eighteenth century and beyond), his critique is 
nevertheless noteworthy as a hint of developments to come. 

Perhaps the strongest resistance to the dominance of the Talmud came 
from the Kabbalists.°* Kabbalistic tradition was itself propelled to unpre- 
cedented expansion as a result of the printing (creation?)®? of the Zohar in 
1557-1558, almost simultaneously in Mantua and Cremona. Crucially, 
this was during precisely the same period that the Talmud was being 
burned and banned, and the Zohar was offered as a means to fill the gap 
that the absence of the Talmud had created. The Zohar quickly became 


Dimitrovsky, “Pi/pul,” reports that in the seventeenth century, pilpul (that is, Ailluk) was the 
accepted method in all Eastern European yeshivot; see p. 136. 

Stern offers some good examples of the critiques; see The Genius, pp. 119 and 125. 

See ibid., p. 120. 66 Carlebach, “Status,” p. 81. 67 Ibid., pp. 83-84. 68 Ibid., p. 82. 
Daniel Abrams theorizes that it was the printers who actually created the Zohar as we know it. See 
Abrams, Kabbalistic Manuscripts, with a clear statement of this position on p. 227. 
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the “Torah” of Kabbalists, the focus of both study and mystical inspir- 
ation. Interest in the works of Kabbalah, by the Kabbalists and others, 
grew under the influence of individuals such as Isaac Luria and Joseph 
Caro, both of whom flourished in Safed in the mid-sixteenth century. 
Ultimately, the kabbalistic tradition informed the nascent Hasidic 
movement, which employed many of its concepts and formulations, 
beginning in the eighteenth century. 

As stated, Kabbalists had their own “Torah,” and it was not the Talmud. 
To be sure, the Zohar and other kabbalistic works often quoted the 
Talmud, and they quoted it as “Torah,” that is, as an authoritative source 
from which lessons might be learned and proofs taken. But their interest 
was not the Talmud as such. The Talmud was quoted, and often inten- 
tionally misconstrued (like the Torah when quoted by the classical rabbis), 
to make the kabbalistic point. In effect, the Zohar and its literary sisters 
appropriated the authority of the Talmud to assert their own authority. 
The consequence of this was to render the Talmud secondary, at least as a 
focus of study (again, as the rabbis of old had done to the Torah and, even 
more so, the rest of the Tanakh). The Talmud remained authoritative for 
halakhah, but once halakhah was effectively settled, the Talmud was less 
important. Kabbalistic eyes, at least, could turn elsewhere. 

Propelling this dynamic of displacement forward were the Sabbateans, 
followers of the “false”/failed messiah, Shabbatai Zevi (1626—1676). The 
Sabbatean movement became popular in the mid-seventeenth century, 
which it understood to be the time of ultimate redemption. The Zohar, 
with its teachings pertaining to redemption, became a principal text for 
adherents of this movement, and its messiah and Zevi’s main disciple, 
Nathan of Gaza, argued that the mystical work stood by the side of 
the Bible and the Talmud as Torah. In his words, “when a person studies 
the Zohar, he is as worthy as someone who reads Scripture, Mishnah, 
Talmud, and everything else.”’”° Like the Kabbalists, Nathan granted 
the Talmud priority of place for halakhic questions. But when the question 
related to eschatology — then deemed by Sabbateans to be the central 
question — the Zohar was superior. 

This marginalizing of the Talmud was not restricted to the Kabbalists 
and their inheritors. Ironically, the printing and dissemination of halakhic 
digests — and of the Shulhan Arukh, in particular — meant that less 
ambitious rabbis, and certainly common Jews (who, as a product of the 
availability of printed works, were now more literate than common Jews 


7° Translation by Huss, The Zohar, p. 225. 
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had been in the past), could know what they needed to know about their 
obligations as Jews without troubling themselves with the difficulties 
of Talmud study; after all, the “bottom line” was accessible in readily 
available and easily understandable printed volumes. The same technology 
that led to the Talmud’s cultural dominance undercut the need actually to 
study it for the larger portion of the population. 

Another factor was at work in bringing about this shift in priorities as 
well. As we recalled earlier, Jews lived, during this extended period, under 
relatively autonomous conditions. They largely defined their own regula- 
tions and adjudicated their own disputes. To conduct their daily affairs, 
Jewish governing councils and courts needed a clearly stated system of 
laws, something the Talmud most assuredly was not. For practical reasons, 
then, attention turned, to some extent, away from the Talmud and toward 
the codes that would define everyday Jewish life. Evaluating rabbinic study 
practices of this period, R. Hayyim of Volozhin (1749-1821) remarked 
that, prior to the influence of R. Elijah of Vilna, “many tried to throw 
away the burden and importance of studying Talmud. They attempted to 
extrapolate only legal rulings . . . for they said, ‘for study which is practical 
it is worth studying the Shuchan Arukh.” He goes on: “Even when they 
learned Gemara, it was only for intellectual purposes. There were those 
who stopped learning Talmud altogether and were satisfied with studying 
the Shuchan Arukh alone.”’" At the same time, even when the Talmud was 
studied, attention was more often given to tractates that were relevant to 
the law as practiced.”* 

None of this should be taken to mean that the Talmud was somehow 
demoted or, in terms of authority or prestige, displaced. Quite the con- 
trary, the Talmud maintained its position at the pinnacle of Jewish society, 
and those who devoted themselves to studying it retained the utmost 
respect. In fact, the sometimes self-congratulatory dominance of the 
yeshivot and their populations of scholars led to a reaction on the part of 
the common folk. This reaction gained a name and direction under the 
leadership of R. Israel Ba’al Shem Tov and his disciples, who were known 
as “Hasidim” (“pious ones”). Legends concerning the early life of “the 
Baal Shem Tov” (= “the master of the good name”) describe him as 
spending more time wandering the forests meditating than studying 
Talmud.” When he studied Talmud, we are told, he learned the white 


7* Quoted in Stern, The Genius, pp. 131-132. 7? Ibid., pp. 117-118. 
73 For a more historical account of the Ba’al Shem Tov, see Rosman, Founder. 
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space around the letters rather than the printed words.”* Both of these 
legends, whatever their historical truth, bespeak the same ethos: God and 
God’s will are to be engaged in ways other than Talmud study as practiced 
in the yeshivah. 

Hasidism quickly became quite popular in Eastern European Jewish 
communities — so popular, in fact, that in the late eighteenth and 
nineteenth centuries, the dominance of the yeshivah and its culture was 
superseded in some regions by Hasidic courts, at the head of which sat the 
Tzaddik, the “Rebbe.” The followers of these Rebbes — their Hasidim — 
devoted themselves to the words of the Rebbe, and literate disciples 
often collected and published the Rebbe’s teachings. In few of these 
communities did Talmud even approach the role it played in the yeshivot 
of the mitnagdim (the “opponents” of the Hasidim). At the same time, 
these Hasidic masters were learned Jews, and for them, the Talmud was 
nothing less than “Torah,” in the traditional rabbinic sense. 

One need not look far to appreciate that the eclipse of the conventional 
yeshivah in these territories did not mean the elimination of the prestige 
and influence of the Talmud. True, the privileged practices of the 
yeshivah, focused as they were on the absolute centrality of rigorous study 
of Talmud and its commentaries, gave way, in Hasidic settings, to alterna- 
tive spiritual practices, far more popular in their qualities.’ But the 
Talmud took on a new and arguably no less significant role in the Hasidic 
setting. Teachings attributed to and printed in the names of such Hasidic 
luminaries as R. Elimelekh of Lezhansk, R. Nachman of Bratslav, and even 
the Ba’al Shem Tov himself, are replete with quotations of and references 
to the Talmud. When quoted in these texts, the Talmud functions as 
Torah in the full sense, much as it did in earlier Kabbalistic texts. In the 
teachings of these masters, it makes no difference whether a “prooftext” 
comes from scripture or Talmud; both are authoritative. What this means, 
of course, is that the spread of Hasidism was itself a vehicle for the spread 
of the influence of the Talmud. Furthermore, “Hasidic” language, as a 
language of Jews who still identified with the inherited rabbinic tradition, 
was inflected with Talmudic sayings and terms. Finally, the populism 
of the earliest generation of Hasidic masters soon moderated, and the 
importance of Talmud study was reasserted;’° the first Hasidic yeshivah 


7* Halbertal, People of the Book, p. 120. 
0, Regarding the polemics relating to these dynamics, see Wilensky, “Hasidic-Mitnaggedic Polemics.” 
7° Stanislawski, “The ‘Vilna Shas’,” p. 100. 
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was founded in 1880.’ From this time on, Hasidim devoted themselves to 
the study of Talmud by the side of their study of the teachings of their 
masters. In the end, the Talmud was simply too authoritative and presti- 
gious to be pushed aside. 

We should add that, however much we judge Hasidism to be a “reform” 
movement (and it was that, to one extent or another), its reform was 
determined, to a significant extent, by the tradition to which it was 
reacting. The dominant, “dry,” scholarly ethos to which it was responding 
was “rejected,” but the parameters of the rejection were determined by the 
source of the rejection, which was hardly left behind. Thus, the choice of 
Hasidim to devote themselves to lengthy preparations in advance of 
prayer, leading to a “loosening” (= neglect) of the very specific and 
unyielding time limits for prayer in the halakhah of the yeshivah, still led 
to the recitation of essentially the same prayers (the Shema, the silent 
Amidah). The words of the Tzaddik displaced, to some extent, the words 
of the Talmud as the focus of study, but the Tzaddik’s words used the 
words of Talmud (as well as the Torah, the Zohar, and other works) as 
building blocks. Hasidim made a claim for a better approach to the 
inherited tradition, but the Talmud was an indisputably central compon- 
ent of that tradition. 

As Hasidism took root and spread, champions of the world of the study- 
house and the centrality of the Talmud gave no ground willingly. On the 
contrary, the opponents of the Hasidim were vociferous and often aggres- 
sive. The most outstanding defender of the yeshivah-oriented approach 
was R. Elijah — the Gaon — of Vilna (1720-1797). For the Gaon, there was 
nothing more important than Torah study, and Torah study meant, more 
than anything else, Talmud study. In his commentary on the Shulhan 
Arukh, the Biur, R. Elijah turned all eyes back to the Talmud. As far as he 
was concerned, knowing the halakhah as recorded in the halakhic code was 
never enough. Accordingly, every comment of his commentary sought to 
reconnect the halakhic conclusion to the Talmudic source, and difficulties 
in that connection, or conflicting evidence, had to be drawn out. The 
disarming brevity of much of his commentary expresses what is really 
important: if you want to show your devotion to God and God’s Torah, 


study Talmud. 


77 Stern (The Genius, p. 142) adds: “starting with the establishment of the first Hasidic yeshiva in 
Polish lands in 1880 by Shlomo Halberstam (1847—1906), Hasidism began to adopt elements of 
the Mitnagdic ethos.” 
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The Gaon and his followers were extremely zealous about the centrality 
of study. Just consider this testimony by the Gaon’s sons: 


How devoted he was in his soul to avoid the company of his household and 
his sons and daughters. He sought only to dwell in the pure fear of God ... 
so that he never asked his sons and daughters about their livelihoods or their 
situations. In his life he never wrote them a letter to ask their health. If one 
of his sons came to visit him, even though he was very happy — for he had 
not seen him for a year or two — nevertheless he would never ask them 
about the situation of their sons and their wives or their livelihood, and 
when the son had rested for an hour or so, he would urge him to return to 
his studies.”° 


There were, for the Gaon, other things in life that were important, but 
none as important as Torah study = Talmud study. Given the Gaon’s 
immense prestige, his commitment would have considerable influence on 
the future of study in Ashkenaz. The Gaon’s own sons, who were, 
according to the present report, neglected by their father in his unyielding 
pursuit of study, nevertheless were so taken by the ethos he promoted that 
they praised him as heroic for that very neglect. This same ethos affected all 
the Gaon’s followers, and it was his insistence on a vigorous, uncomprom- 
ising pursuit of advanced study for its own sake (in the spirit of the 
Talmud itself) that led one of his students, Rabbi Hayyim of Volozhin, 
to found the first modern yeshivah (see Chapter 11). 

There is another chapter in the history of the Talmud in early modern- 
ity that we have neglected to this point. I am referring to shifts in the 
manner of engagement of some Christians with the Talmud. As we saw in 
Chapter 9, the primary Christian attitude toward the Talmud and Jewish 
loyalty thereto in the Middle Ages was hostile. As the symbol of the 
stubborn Jewish refusal to accept the truth of Jesus, the Talmud — a kind 
of alternative Jewish scripture — attracted almost nothing but scorn. This 
attitude continued into early modernity, and, as we recounted earlier in 
this chapter, the sixteenth century was punctuated by censorship and 
burning of the Talmud where the Talmud was most to be found — in 
Italy. But this was not the only Christian response to the Talmud during 
this period, and the story is notably more complex than the catalogue of 
burnings and bans would suggest. In fact, changes in the intellectual 
atmosphere and technology opened rabbinic literature to a variety of 
new kinds of Christian consideration throughout Europe in early modern- 
ity, some quite surprising. 


78 Quoted in Etkes, “Marriage and Torah Study,” p. 171. 
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How did new technologies contribute to new, less derisive Christian 
interest in the Talmud? As we have seen, the printing press made possible 
the ownership of sacred writings by a broader swathe of people than had 
been true earlier. But many of those who might benefit from owning those 
sacred writings were not scholars, and they did not understand the Latin in 
which their Bible (or other religious writings) was written. To truly be 
rendered more accessible, the Bible had to be translated to the vernacular, 
and translation therefore became a significant focus of efforts by printers in 
the sixteenth century.”? However, this translation project was not only 
addressed to a more common audience. Scholars, too, were interested in 
translation, recognizing, as they did, that the Bible they revered was 
originally composed not in the familiar Latin but in Hebrew and Greek. 
If they wanted to get back to the source, they would need a key to those 
languages. Among the tools that were published to facilitate this access 
were polyglot Bibles, which provided parallel columns of the biblical 
text in Hebrew, Greek, Latin, Aramaic, and other languages (in various 
combinations). These texts were offered in their canonical versions: the 
Septuagint (Greek), the Vulgate (Latin), and the Targum (Aramaic). With 
these volumes, scholars could compare the meanings of authoritative 
versions while learning the classical languages in which they were written. 

With some mastery of classical Jewish languages, including those of the 
rabbis (Hebrew and Aramaic), more Christians could also gain access to 
the compositions of the rabbis (the Mishnah and Talmud). This repre- 
sented a new opportunity, for Christians — scholars or not — recognized 
that the world of Jesus and early Christianity was simultaneously the world 
of the rabbis (who, as far as they knew, were active when the Temple was 
still standing). To understand Jesus, they needed to understand the world 
in which he had lived. Inspired by this recognition, and facilitated by 
their newfound linguistic capabilities, some Christian scholars devoted 
themselves to learning more about Jesus by exploring classical rabbinic 
works, as few before them ever had. 

But it was not only to uncover evidence of the world of early 
Christianity that Christians turned to the Talmud. Some Christians also 
believed that the Talmud preserved insights into the early “truths” of 
Judaism, including interpretations of sacred scripture. Others hoped that 
knowledge of the Talmud would help them better understand the Jews 
who were bound by it, providing a key to their hoped-for conversion to 


7? See Eisenstein, Printing Press, p. 363. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 16:54:22, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.010 


The Talmud in Early Modernity 233 


Christianity. These considerations, too, motivated Christian Hebraists, 
beginning in the sixteenth century and even more into the seventeenth. 

None examined the Talmud more systematically than the British 
churchman and academic John Lightfoot (1602—1675),°° along with his 
older contemporary, jurist John Selden (1584-1654), whose legal 
researches led him to detailed studies of aspects of Jewish law. Willem 
Surenhusius (ca. 1664-1729) was an enthusiast of the Mishnah in par- 
ticular, for he saw it as far more than merely a record of data relevant to 
understanding early Christianity (though it was surely that, as well). 
Surenhusius believed that the Mishnah was divinely inspired, and that, 
along with the New Testament itself, it offered Christians a final, crowning 
revelation. Christians were therefore obligated to study it, he believed, 
right by the side of their own scriptures.** To support this, he produced a 
Latin translation and commentary on the entire Mishnah, which he 
published, in a fine edition, with the original Hebrew.** 

Christians who sought the secrets of early Christianity in the Talmud 
often employed Jewish tutors to help guide them,*? but many considered 
it preferable that Christians not be influenced by the sympathies of Jews in 
their studies, and so translations (such as that of Surenhusius, who was 
surely unique in his beliefs) and other tools were produced to help 
Christian students avoid the need to rely upon Jews in their study of this 
very problematic Jewish work.** In one way or another, the world of 
Jewish classics, once it was opened to Christians, enabled insights that 
would engender both sympathy and enmity, depending upon the student. 
But after two centuries of interest propelled by the excitement of discovery, 
Christian interest in the Talmud waned, and by the mid-eighteenth 
century, the Talmud and its related literature was once more almost 
exclusively the realm of Jews. 

As the end of the eighteenth century approached, significant develop- 
ments were overturning many of the conditions that had characterized the 
early modern Jewish world. We saw already that this was the time when 
the religious revivalist movement known as Hasidism was gaining adher- 
ents in Eastern Europe. It was also the time when the movement opposing 
Hasidism hardened, leading to the birth of the modern yeshivah. 
This same period witnessed, above all, the beginning of the “emancipa- 
tion” (= modern enfranchisement) of Jews, who were granted citizenship 
rights first in France, then in the newly created United States, and then, 


8° Carlebach, “Status,” p. 86. 8" Ruderman, Early Modern Jewry, p. 179. 82 Thid., p. 116. 
83 Carlebach, “Status,” p. 87. 84 Ibid., p. 85. 
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over the course of the nineteenth century, in the rest of Europe and the 
lands it controlled. More or less simultaneously with political emancipa- 
tion, Jews began to participate in the general European enlightenment, 
creating their own unique version — which came to be known as the 
haskalah. Berlin, where some Jews participated in the enlightenment as 
early as the 1740s, soon emerged as the center of the haskalah. In the 
1770s, the city began to attract Jews with enlightened inclinations from 
elsewhere, and it was then that the Maskilim (the “enlightened ones”) 
began to take shape as a cohesive group. Their chief spokesperson and 
recognized leader was Moses Mendelssohn (1729-1786).*° 

Mendelssohn’s major work, Jerusalem, was a philosophical attempt to 
defend Judaism and the Torah before the eye of the Christian world. To 
do so, he argued that governments do not have the right to coerce 
individuals in matters of belief, that is, religion, but only in law that directs 
and constrains the conduct of citizens. Jewish tradition supported 
this distinction because, Mendelssohn argued, the Torah is not revealed 
religion but divine law. Accordingly, Jews should have the same right as 
others to live unimpeded in matters of religion, provided that they conduct 
themselves according to the law of the land. 

Mendelssohn was a controversial figure, one whose orthodoxy was called 
into question by many. Not the least reason for this suspicion was 
Mendelssohn’s relations with Christians, along with his relative acceptance 
in local (Berlin) Christian society. For Christians, Mendelssohn embodied 
the question: could Jews become modern European citizens? The ques- 
tion, of course, survived Mendelssohn’s death, and his reputation also, 
therefore, outlasted him. 

Heinrich Heine (1797-1856) was one who thought Mendelssohn 
worthy of notice, commenting that “Mendelssohn overthrew the Talmud, 
for he rejected tradition and asserted that the Bible is the most important 
aspect of religion.”*° Whether Mendelssohn “overthrew” the Talmud 
depends upon one’s understanding of “overthrow.” One thing he did 
not do, certainly, was to reject the Talmud. He even, at one point, 
translated selections of the Talmud and midrash, which were included 
in an anthology of popular philosophy under the title “Specimens of 
Rabbinic Wisdom.” In Michael Meyer’s judgment, “unlike the following 
generation [he] never deprecated it in favor of the Bible.”87 


85 See Altmann, Moses Mendelssohn, p- 346. 8° Quoted in Stern, The Genius, p. 63. 
87 Meyer, Response to Modernity, pp. 21-22. 
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In Jerusalem, Mendelssohn made clear his respect for the place of 
tradition, which includes the oral tradition and hence the Talmud, in 
Judaism. At the same time, Mendelssohn employed the Hebrew Bible 
far more frequently as a source for teachings regarding the Jewish 
political and philosophical vision, referencing Jewish tradition (includ- 
ing the oral tradition) only in passing. This was perhaps a function of his 
audience, which included Christians, as his philosophy was intended to 
speak to their sensibilities as much as any. Christians granted the 
wisdom of the Bible, of course, while many understood the Talmud to 
represent Jewish foolishness or, at the very least, non-rationality. Men- 
delssohn would naturally have made his argument from a point of 
strength. 

One of the most brilliant figures of the Berlin haskalah was Solomon 
Maimon (1754-1800), who arrived in the city in 1779. He was a man 
who could analyze, with equal critical insight, both the Talmud and the 
philosophy of Immanuel Kant (in fact, Kant wrote that none of his 
critics understood him as well as Maimon). Like Mendelssohn, 
Maimon was an unabashed defender of Jewish tradition, including the 
Talmud. He wrote, “I would have to write a [whole] book if I wanted to 
refute all of the unjust calumnies leveled against the Talmud by Chris- 
tian authors and even by would-be enlightened Jews. One who has 
penetrated into the true spirit of the Talmud ... will surely not find 
there ... the absurdities that these gentlemen are so readily inclined to 
find.”*? Still, in his intellectual maturity, Maimon preferred science and 
philosophy to the Talmud, and he dismissed both the “dry and unintel- 
ligible” subjects to which the Talmud devotes its intellectual powers 
and the “abuses of rabbinism” that characterize those who revere its 
received paths.”° 

In the 1780s, Jews in Berlin became more and more secular, many no 
longer observing even the most fundamental of Jewish practices. Needless 
to say, such Jews quickly perceived the Talmud as having nothing to offer 
them.’ As these trends continued and grew into the nineteenth century, 
many would agree with this judgment, viewing the Talmud as a force for 
ignorance and backwardness in the Jewish world. This would lead them to 
reject the Talmud and all that it represented. 

But this is only part of the story of the Talmud in modernity, as we have 
already begun to see. Further to the east, the establishment of the first 


88 Altmann, Moses Mendelssohn, pp. 360-361. 89 Quoted in ibid., P- 364. 
°° Feiner, Origins, p. 234. 2 Tbid., p. 181. 
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modern yeshivahs would help propel a Jewish society that privileged 
Talmud study as never before, while the development of Hasidic yeshivahs 
reaffirmed the place of the Talmud in the Hasidic curriculum and thus in 
the Jewish world in general. Suffice it to say that the history of the Talmud 
in modernity is, as before, rich and complex. We shall take up that history, 
in many of its details, in Chapter 11. 
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CHAPTER II 


The Talmud in Modernity and Beyond 


At about the turn of the nineteenth century, the world in which the vast 
majority of Jews lived was experiencing radical transitions. Enlightenment 
ideas had led to important shifts in attitudes toward human nature and 
rights, proper modes of government, and the place of religion in human 
affairs. The French Revolution, despite its failures, spread many of these 
ideas throughout Europe, including to lands in the east where most Jews 
made their homes. Jews were offered citizenship, first in France, then in 
Germany and other emerging modern nations. Whether Jews were fit for 
emancipation and citizenship became a heated subject of debate, one that 
forced Jews to consider their relationship to their neighbors and to the 
governments that ultimately determined their fates. 

In their various settings, many Jews found themselves attracted to the 
new “spirit of the times” and the new possibilities they enjoyed in 
that context. Many Jews accepted the mantle of modernity, immersing 
themselves in modern education and reducing or even abandoning the 
burden of traditional Jewish learning. At the same time, many wrapped 
themselves in the cloak of modern conduct, eschewing distinguishing 
Jewish practices for the ways of the world at large (of course, most plotted 
their course somewhere along the spectrum, unable to resist modernity 
entirely while having no desire to abandon completely the ways of their 
ancestors). Jews in Western and Central Europe modernized more quickly, 
but urbanized Jews in Polish and Russian lands also sought to become 
citizens of the modern world. Properly understood, even “traditional” 
Jewish society (Hasidic and otherwise) in more rural regions hardly 
remained static. The influence of modernity pervaded everything, whether 
in obvious ways or not. 

The Talmud — as source, authority, and symbol — played an important 
role in the debates of this period. For those Jews who sought a place in the 
modern world, the Talmud symbolized everything they wanted to reduce 
or leave behind: it was the source of the halakhah they found so impeding; 
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it was the foundation of the authority of the rabbis they found so backward 
and oppressive. By the same token, for those who sought to defend the 
place of Jewish practice and tradition in the modern world, the Talmud — 
its authority and way of life — needed to be defended as well. Still, even for 
the traditionalists, modernity would make its demands: new forms of 
study, new technologies of reproduction, new challenges from their Chris- 
tian neighbors, would all make their imprint and require a response. And 
as had been the case in earlier centuries, the Talmud would continue to be 
a powerful symbol for Christians as well as Jews, as its burning in Lviv in 
1757 attests." 

The theories of the Enlightenment suggested that “all men are created 
equal.” But many Christians could not reconcile this theory with their 
perceived reality. To them, Jews appeared backward, without the capacity 
to grasp emancipation and take their place as modern citizens of the 
modern world. What was the explanation for this gap? The answer, for 
some (Christians and even Jews), was the Talmud, whose ways and 
authorities (the rabbis) made it difficult or even impossible for Jews to 
attain their full humanity. Whether and to what extent this was true would 
also become the focus of debate, as Jews were invited to leave their 
traditional modes behind and join the modern world. 

The largest and most influential of modern Jewish movements in 
Eastern Europe, already spoken of in Chapter 10, was Hasidism. Despite 
the conventional image of Hasidism as the remnant of the genuinely 
traditional Jewish world, Hasidism was infused with modern sensibilities, 
from a populist rejection of inherited hierarchies to an acute focus on the 
psychology of the individual. The early and growing popularity of this 
movement led to reaction, a reaction led by — more than anyone else — 
R. Elijah of Vilna (the “Vilna Gaon”). For the Gaon, the ideal of intellec- 
tual mastery, with an open view to the sciences of the eighteenth century, 
led to the utter privileging, in the Jewish context, of Talmud study 
(in reaction to early Hasidism, which pursued other modes of piety). 
Following Elijah’s lead, his student, R. Hayyim of Volozhin, founded 
the first modern yeshivah in 1802. This yeshivah, carrier of the tradition 
and legend of the Vilna Gaon, became the model for all modern yeshivahs 
to follow.* 

The Volozhin yeshivah was founded, to begin with, on the centrality of 
Talmud study, and that for its own sake. According to R. Hayyim, before 
R. Elijah, “many tried to throw away the burden and importance of 


© See Polonsky, The Jews, pp. 148-149. * Stern, The Genius, p. 115. 
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studying Talmud,” focusing instead on extrapolating legal rulings from the 
Talmud and the literature it generated. Some stopped studying Talmud 
altogether, instead turning their attention to the study of halakhic codes, 
and particularly the Shulhan Arukh. Even those who continued to study 
Talmud, he maintained, failed to pursue it with vigor.’ R. Elijah was, in 
R. Hayyim’s account, the force that changed this tide, but it was 
R. Hayyim and his yeshivah that institutionalized it. 

Crucially, Hayyim founded his yeshivah not in the vibrant center of 
Jewish life, Vilna, but instead in the town of Volozhin, away from the 
distractions and temptations of the larger city.* This both symbolized and 
facilitated the complete devotion of the yeshivah and its students to the 
study of Talmud, protected from the burdens of the world at large. Unlike 
the pre-modern yeshivah, which was a community-based and -supported 
institution, Hayyim’s yeshivah was independent of the community’s 
governing bodies. Its support, moreover, was drawn from far and wide, 
from Jews who were persuaded of the ideals it represented. And what were 
those ideals? They were, more than anything else, devotion to Torah study, 
centered in the medium of the Talmud. The choice of the tractate or text 
of the Talmud to be studied was not determined by practical consider- 
ations. Quite the contrary, in this modern yeshivah, study of Talmud for 
its own sake was the highest expression of piety, so texts with no practical 
application were privileged above those with such relevance. Students 
could formulate their own curricula, in pursuit of achieving excellence in 
the study of Talmud alone.’ 

Before Volozhin, the Gaon’s vision of putting the Talmud first had been 
realized only in a small segment of the rabbinic elite. Stern sees the initial 
limitation of what he terms “extreme talmudism” as being geographic, 
restricted to Vilna and environs, where the Gaon was active. David 
Fishman argues that the determining factor was social, not geographic, 
and that such “talmudism” was, until the Volozhin yeshivah, “limited to a 
very small sliver of the rabbinic elite” (a claim that no one would dispute).° 
But under the influence of the Volozhin yeshivah, the Talmud-centered 
model of study began to spread far and wide. Instrumental in this diffusion 
was the development of the yeshivah as an institution independent of the 
kahal (the community), whose formal structures were abolished in this 
period in any case,’ which allowed for the development of a new center of 


> Ibid., pp. 131-132. * Ibid., pp. 135 and 138. > Ibid., p. 138. 
© Ibid., p. 133. Fishman’s view was communicated to me in personal correspondence. 
7 See Harris, Nachman Krochmal, p. 3. 
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authority, the yeshivah itself. As the Talmud was the basis of authority for 
the yeshivah and the yeshivah the authority for the world of observant 
Jews, this meant that the Talmud gained priority among the “orthodox” as 
never before. 

As dramatic as these developments were, the birth of the modern 
yeshivah and the growth of the authority of the Talmud in certain circles 
is only one side of the story. The other side is the growth of Jewish trends 
and movements that rejected, to one extent or the other, traditional 
authority, and therefore the Talmud itself. This story begins before the 
French Revolution, before emancipation. Its roots may be found in what 
has been described as the seventeenth century “radical enlightenment,” 
centered in Amsterdam, the impact of which was felt throughout Europe, 
but more than anywhere else in Germanic lands.? This was the critical, 
philosophically enlightened “school” represented by Spinoza and his rad- 
ical writings. Challenging, as he did, received notions of the complete 
divinity of the biblical text, Spinoza and others opened paths for question- 
ing traditional authority that had no precedent. 

By the mid-eighteenth century, this enlightenment had produced 
Moses Mendelssohn, who was, as we saw in Chapter 10, a fully traditional 
German Jew who wrote political philosophy (Jerusalem) and engaged 
openly with the Christian society in which he made his home. As a man 
of the world, he was viewed by some Christians as both evidence and 
model of the fact that Jews could become civilized citizens of the modern 
world. This possibility did not tempt Mendelssohn to abandon Jewish 
tradition, but some of his children and other immediate descendants felt 
the path to inclusion was impeded by traditional practices, and they thus 
abandoned, to one extent or another, their Jewish roots, even to the extent 
of converting to Christianity. 

In the first half of the nineteenth century, leading Jews in Germany and 
elsewhere were consumed with the question of how to modernize and 
domesticate Judaism for Jews who would be citizens of modern states and 
societies. In view of the fact that the Talmud represented “traditional 
Judaism” in all of its aspects, their expressed opinions concerning the 
Talmud inevitably reflected their opinions concerning the place of the 
Jew in modernity, and how he (or she) would have to adapt in order to 
assume that place. Jews aspiring to be modern instituted educational 
reforms that reflected the best of “modern” educational theory, restricting 
Talmud study (which was viewed as traditional and hence pre-modern) in 


® Stern, The Genius, pp. 115 and 138. °? See Israel, Radical Enlightenment. 
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favor of modern topics.'° Jews seeking to preserve more of tradition or 
even to hold back the tide of modernity went in other directions. 

To make sense of the range of opinions, it is best to begin in Germany, 
and particularly in Berlin, where, in 1819, a group of like-minded Jews 
gathered to create the Verein für Kultur und Wissenschaft der Juden (The 
Society for the Culture and Science of the Jews). One of the central 
members of this group, Leopold Zunz, was a defender of the Talmud 
and other rabbinic writings, but not as studied traditionally. Zunz was one 
of the founders of Wissenschaft des Judentums — the movement for the 
study of Judaism according to the emerging canons of the modern univer- 
sity. For Zunz, study of the Talmud by such standards was the answer 
to the critique of his compatriots who viewed rabbinism in general, and 
the Talmud in particular, as impediments to Jewish advancement. This 
necessitated the displacement of the Talmud from its privileged position 
among rabbinic documents,'’ as the writings of the rabbis could be 
understood in a historical—critical way only by examining the entire corpus 
in its historical context. Needless to say, this effective “demotion” of the 
Talmud among its peers was a significant break with the prejudices of the 
yeshivahs. 

One of the most outspoken critics of the Talmud was Isaak Markus 
Jost, who was aligned with the extreme left wing of the Berlin Haskalah. 
Jost saw rabbinic Judaism as a distortion of the religion of the Bible, 
one that, in its Ashkenazic form, led to legalism and separatism on the 
part of the scholarly elite and their unthinking followers. In his view, 
only the rejection of the Talmud would pave the way for Jews to 
attain Prussian citizenship."* Admittedly, the extreme wing with which 
Jost identified remained unpopular, but this did not mean that the 
judgment of the Talmud expressed by Jost was singular. More or less 
joining Jost in this opinion were early reformers such as Michael 
Creizenach,'*? Samuel Holdheim,** and others.'’ As the source of the 
halakhah and cultural attitudes that had separated Jews for centuries, it 
was not difficult for these reformers to conclude that the Talmud was a 
problem in search of a solution. 


See Meyer, The Origins of the Modern Jew, pp. 130-132. 

Indeed, at one point in his youth, when his disaffection led him to seriously consider conversion to 
Christianity, Zunz wrote that “until the Talmud is overthrown nothing can be done.” See Meyer, 
The Origins of the Modern Jew, pp. 151-152. 

Schorsch, Leopold Zunz, p. 85. 1 Harris, Nachman Krochmal, p. 221. 

Meyer, Response to Modernity, p. 81. 

See, for example, Harris, Nachman Krochmal, pp. 217-218. 
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It is not an accident that Jewish thinkers of the left supported the Jewish 
Bible — what their Christian neighbors knew as the Old Testament — and 
rejected the Talmud. While the Talmud had long been an object of 
suspicion on the part of Christians, the “Old Testament” (as it was known 
to Christians) was part of their heritage, a common Judeo-Christian 
heritage that modern Jews, at least in part, now wanted to join. During 
this same period, Christians who accepted the enlightenment message of 
the common humanity of “all” of humankind, including Jews, but who 
were puzzled as to the difficulty of rendering Jews cultured, modern 
citizens, pointed to the Talmud as the force that made Jews immovable. 
One such individual, Luigi Chiarini, a professor of Oriental and 
Semitic languages at the University of Warsaw, was a central member of 
a committee founded in 1825, in Warsaw, to facilitate the assimilation of 
Jews. To accomplish this, the committee set up a rabbinical school (!), one 
of the central purposes of which was, as Schorsch writes, “to wean the 
young from a Judaism defined by the Talmud.”’® To help accomplish 
this, Chiarini was to translate the Talmud into French, which would 
distance students from the Hebrew and Aramaic original while allowing 
teachers to use the translation to demonstrate the objectionable qualities 
of the Talmud; Christians could, of course, use the translation for the 
same lessons. 

Chiarini never executed his translation, but he did write an extensive 
introduction highly critical of the Talmud, arguing that it was what 
stood in the way of the desired assimilation of the Jews. Leopold Zunz, 
who resisted this characterization — largely shared by radical Jewish 
reformers — took up the defense of the Talmud. Though Zunz did not 
support Talmud study as it had come to be conducted in the traditional 
Jewish world, he did admire the prominence of such study in a place 
such as 1820s Warsaw.'’ Writing in the late 1830s, he expressed. his 
alarm that 


The study of Talmud has long ceased to be in Italy, France, England, 
Germany, and to a great extent in Poland, the staple of their schools, 
especially the public ones. Only prospective rabbis and learned men and 
an occasional pietist immerse themselves in Talmud. For all the others it is 
remote. Even those who studied it as young boys abandon it. Talmudic 
texts have no market. Jewish educators in Germany find jobs not because of 
Talmudic expertise but because of solid knowledge and appropriate educa- 
tion. The raw Talmudist goes hungry.”® 


16 Schorsch, Leopold Zunz, p. 66. 17 Ibid. 18 Thid., p. 64. 


Downloaded from https://www.cambridge.org/core. Nottingham Trent University, on 02 Aug 2019 at 16:56:35, subject to the Cambridge Core 
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108611411.011 


The Talmud in Modernity and Beyond 243 


Solomon Pressner confirmed this picture of the Talmud’s decline in 
Breslau in 1826.'? Fearing that Chiarini’s rhetoric would return the 
Talmud to the center of the controversy over Jewish acculturation, and 
out of concern for the decline of knowledge of the Talmud among modern 
Jews, Zunz pressed forward with his defense of rabbinical Judaism, studied 
according to the canons of modern critical “science,” that he had begun 
years earlier. 

Zunz’s defense rested on the premise that “The Talmud is not the 
source but only a monument of Judaism, which, to be sure, as the oldest is 
recognized and revered, though many components of Judaism ... were 
modified by the rabbis without detracting from its veneration.”*° In other 
words, the value of the Talmud is not as Torah (that is, the Talmud is not 
“Torah” as the rabbis of old would have it) but as a repository of teachings 
and rabbinic culture, emerging from Antiquity, that stand as a testament 
to the historical wisdom and experience of the Jews. As such, it deserves to 
be studied and revered, not cast aside with the tides of modernity. 

Further to the east, Nachman Krochmal similarly defended the honor 
of the Talmud. Not surprisingly for an Eastern European Jew with 
a traditional education, who nevertheless became a prominent maskil 
(= a follower of the haskalah, the Jewish enlightenment), Krochmal urged 
his own son to “hold fast to the study of the Talmud,”** which he saw as 
offering no impediment to the open-minded study of Judaism in the 
context of modern culture. At the same time, Krochmal, along with other 
maskilim, was an advocate of educational reform, and he believed that time 
earlier devoted to the Talmud should now be devoted to a more modern 
curriculum.** But, as with Zunz, this did not lead to the opinion that the 
Talmud should be relegated to the realm of the rabbinic few. It should, he 
continued to believe, maintain a place in the education of any Jewish male. 

Other reformers who engaged in the battle over the Talmud and its 
place in the education of the modern Jew were Samuel Holdheim 
(1806-1860) and Abraham Geiger (1810-1874). Holdheim was a radical 
reformer. Like Jost, for example, he believed that for Jews to achieve the 
promises of emancipation, it was necessary to deny the Talmud any 
authority. He had a hard time persuading other reformers of the necessity 
of his conclusions, however, because most felt that continuity with the past 
was essential for reform to remain Jewish. They therefore rejected only the 


19 


Harris, p. 222. See also Meyer, Response to Modernity, p. Ior. 
° Schorsch, Leopold Zunz, p. 67. *! Harris, Nachman Krochmal, p. 36, n. 6. 
* Ibid., p. 223. 
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teachings and precepts that they deemed to be contrary to modernity, 
while embracing those that in their view conveyed more universal, 
“modern” messages.** Geiger was also ready to give up on the Talmud 
as a source of precept and authority, even considering the possibility of 
setting up separate communities for Jews who had already rejected the 
commanding voice of the Talmud (at least as it had come to be under- 
stood).** Like others already discussed, he lauded the qualities of the 
Bible, while dismissing the Talmud as a human work without eternal 
resonance.’ True to these opinions, Geiger almost never quoted the 
Talmud in his sermons, restricting himself overwhelmingly to references 
to Hebrew scripture. Needless to say, the fact that this dichotomous 
valuation of inherited Jewish classics mirrored precisely the opinion of 
the Christian world was no accident. The project of the reformers was to 
facilitate Jewish entrance into the modern world, and that world was a 
Christian one. 

Representing the range of views current in Germany at the time was a 
collected volume of responsa (rabbinic opinions) pertaining to the ques- 
tion of the place of the Talmud published in 1842. On the one side were 
more radical writers who readily admitted that the Talmud’s teachings 
often stood in contradiction to modern-day morality. These rabbis 
were aligned with increasingly common lay opinion, such as that of the 
Frankfurt Reformfreunde, whose adherents utterly rejected the binding 
force of the Talmud.*® On the other side were rabbis who were less ready 
to reject the Talmud, even persisting in the belief that the Talmud’s oral 
tradition preserved something of the divine. But, as reformers, the writers 
admitted that contemporary Jews could and should not suspend their own 
judgments, and they encouraged Jews to reject objectionable human 
teachings preserved in the Talmud’s pages.*” 

As we have already seen in the case of Krochmal, maskilim and others 
outside of Germany tended to adopt a more moderate position vis-a-vis the 
Talmud. Aaron Chorin (1766-1844, from the central Hungarian town of 
Arad), for example, read the Talmud as a work of philosophical rational- 
ism, insisting that “it is precisely and only the Talmud, rabbinism ... 
which can bring about a significant reformation of religious practice.””* 
In this manner, Chorin defended the Talmud both theoretically and 
pragmatically. Offering the Talmud as a work of open inquiry, one that 
was characterized by multiple opinions (as we saw in Chapter 8), Chorin 


*3 Meyer, Response to Modernity, p. 81. %4 Tbid., p. 90. 2 Ibid., p. 91. 26 Ibid., p. 122. 
27 Ibid., p. 113. 28 Ibid., pp. 158-159. 
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anticipated later forms of modern Judaism, including the twentieth- 
century Conservative movement. 

In fact, whether in its Central European (Wissenschaft des Judentums) or 
its Eastern European (termed Hokhmat Yisrael) versions, followers of the 
Jewish enlightenment were quick to apply modern methods of study to the 
Talmud, seeing in these methods a way of legitimizing the Talmud and its 
study in the modern context. Remarkably, at least from a more recent 
perspective, critical scholarship of the Talmud text, offering alternative 
versions of the accepted printed version, was not at first seen as a challenge 
to the tradition. Between 1867 and 1888, R. Rabbinovicz published a 
work called Digdukei Soferim, volumes that presented readings of the 
printed text in a column parallel to one with readings from the single 
complete surviving medieval Talmud manuscript, the so-called Munich 
Manuscript; other versions and judgments concerning the correctness of 
different versions were offered in notes at the bottom of each page. 
Rabbinovicz saw his project as holy work, labor devoted to Heaven. As 
he writes in his introduction, “I said: ‘It is time to act for God (Ps 
119:126)’ and ‘in a place where there is no man I shall try to be a man.’ 
And I accepted for myself, for the honor of Heaven and for the honor of 
Torah, this massive labor and heavy work to copy all of the variants.” He 
adds that he asked one of the great rabbinic authorities of his day, Rabbi 
Joseph Saul Nathansohn ha-Levi of Lemberg (1808-1875), whether he 
should undertake this work, and Nathansohn answered by “encouraging 
me to accept this mitzvah.” For some, non-traditional scholarship could 
also be an expression of piety. 

For others, though, and particularly those who populated the modern 
yeshivot spoken of earlier, such innovations were out of bounds. The 
yeshivah movement followed its own path, moved by its own internal 
dynamics (which were never, however, immune to the influence of larger 
modern trends). The pursuit of Talmud study for its own sake, expressed, 
more than anything else, in demonstrations of individual brilliance, led 
later in the nineteenth century to the privileging of hiddush (scholarly 
innovation). The scholar was driven to produce these hiddushim — 
unprecedented insights into the arguments or assumptions of the 
Talmud to which no one had ever before given voice — because there was 
no better way to distinguish oneself in the isolated and rarefied environment 
of the yeshivah. Because these teachings were, in their very nature, obscure, 
this reinforced to many Jews on the outside the notion that the work of 
Talmud study, as practiced in the yeshivah, was sheer obscurantism, creating 
an even wider gap between those who identified with the world of the 
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yeshivah and those more modern Jews who did not.” Indeed, even to the 
“common Jews” of Eastern Europe who revered Talmudic knowledge 
(even if they themselves were largely ignorant of it), this phenomenon 
emphasized how distant the realm of the Talmud scholar was from that of 
the non-scholar. 

One modern Jewish movement that, by and large, had no place for the 
Talmud was Zionism, which was just gathering steam in the last years of 
the nineteenth century. Zionists were devoted, of course, to rebuilding a 
Jewish homeland in the Land of Israel (though, for practical reasons, 
alternatives were considered from time to time). Their assertion of the 
primacy of the historical homeland was impelled by the bitter experience 
of the diaspora and the widespread Zionist opinion that the diaspora 
should be negated. Jews in the diaspora had been meek and weak, said 
the Zionists, leading to their oppression and suffering. Only a heroic 
strength expressed on the soil of the Jewish homeland could solve this 
problem. 

Given these assumptions, the only historical Jewish literature that could 
give expression to the Zionist ethos was the Hebrew Bible (the Tanakh), 
the often heroic story of the nation of Israel fighting for its life in its own 
land. The Bible was written in the Jewish language, Hebrew, and gave 
expression to the longing for return that the Zionists promoted. The 
Babylonian Talmud, by contrast, was a product of the diaspora, largely 
written in the “foreign” language (a language that, we must note, by the 
time of the Talmud’s composition had long since become a Jewish 
language) of that diaspora.*° Its ways were the ways that ultimately 
characterized the Judaism of the diaspora — an extreme attention to the 
minute details of halakhic practice, along with an inward focus that 
allowed Jews to suffer their subjugation.’ To be sure, the Talmud 
preserved scattered stories and teachings that could serve the Zionist 
project in its various forms — teachings privileging Jewish residence in 
the Land of Israel, for example. But these teachings would be quoted only 
when useful, and not for their inherent value. Indeed, admitting the 
fundamental importance of the Bavli (the Talmud) for Jewish life would 
have required admitting the importance of the diaspora experience, and 
that was intolerable for most hard-core Zionists. 


29 See Stern, The Genius, p. 139. 
3° Yes, Aramaic was also the language of deliberations in the Palestinian Talmud, but it was a non- 
native language, imported from the diaspora. 


3" See Halbertal, People of the Book, p. 132. 
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Ironically, in consequence of these same attitudes, the other Talmud — 
the Yerushalmi or Palestinian Talmud — would be recovered, in the 
twentieth century, by religious Zionists as a crucial text, primarily for its 
value in preserving discussion of laws pertaining to the obligations of Jews 
living in the Holy Land (mitzvot ha-teluyot ba-aretz) but also for its 
symbolism. The Bavli had largely neglected laws to be performed on the 
Land, making it difficult for Jews who returned to the Land to know how 
to fulfill their religious obligations properly. The Yerushalmi filled in this 
gap, and simultaneously offered religious Zionists a Land-centered version 
of the rabbinic tradition. For both of these qualities, the Yerushalmi 
recovered some of its long-lost luster in these circles. 

Whatever one’s attitude toward the Talmud, there is no avoiding the 
fact that, thanks to the immense growth in the Jewish population and the 
persistence of traditional attitudes even in the face of modernization, it 
continued to be in demand, a demand that was met by the new printing 
technologies of the nineteenth century. The capacities of printing 
developed quickly during this century. The replacement of the wooden 
press by the iron press, the invention of stereotyping, the automation of 
presses, and the development of new paper-making processes all led to 
greater production speeds and much lower costs. This allowed for the 
dissemination of larger numbers of books to much larger markets.** 

Even before these modern technologies were adapted by Jewish presses, 
the market for Talmuds was strong. New printings of the Talmud were 
issued in Slavuta, Ukraine, in 1801-1806, 1808-1813, and 1817-1822. 
An edition was also issued in Vilna is 1835.’? More important than all of 
these, though, was the so-called Vilna Shas, published by the widow and 
brothers Romm and completed in 1886. The Romm publishing house 
began to employ modern printing technologies under new management 
beginning in 1867. With new machinery and stereotype printing, the price 
of fine new copies of the Talmud could be kept within reach of those 
without extravagant means, and when the firm sought subscribers for 
the soon-to-be-published new Talmud, the response was extraordinary. 
To finance the project, the publisher had set 4,000 as the minimum 
number of subscriptions to be sold. More than 10,000 initial subscribers 
committed, based upon the house’s description of the prospective publi- 
cation and before a single set was printed. The first volume sold 22,000 


32 For a detailed discussion of all these developments, see Howard, The Book, pp. 113-137. 
33 Stanislawski, “The “Vilna Shas’,” p. 98. 
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copies, and there were still 13,000 subscribers at the time of the printing of 
the final volume.** With such a response, there can be no question 
concerning the continued central place of Talmud study in the Jewish 
world, despite the competition of maskilim, reformers, and others who 
rejected its authority. 

The Vilna Shas (“Shas” = “SHisha Sidrei |Mishnah]” = “the six orders of 
the Mishnah” and therefore the Talmud) is ultimately based upon the 
pagination and design of the sixteenth-century Bomberg edition, incorpor- 
ating the standard that had been accepted for generations. The texts of the 
standard commentaries were corrected (at least in the eyes of the scholars 
who worked on each commentary) based upon manuscripts, and many 
previously unpublished commentaries and annotations — also from manu- 
scripts — were added. To accomplish this task, the press hired expert 
Talmudists from across Europe, who were tasked with uncovering or 
gaining access to the manuscripts and copying them to serve as the basis 
of the printed version. By virtue of these many improvements on earlier 
editions, along with the quality of the printing, the Vilna Shas became the 
traditional Talmud, reprinted (or, later, photo-offset) many times into the 
twentieth century. This was the edition used by students of Talmud in 
yeshivahs, schools, and homes around the world. To this day, if someone 
has “a Shas” on his (or, today, her) shelf, that Shas is likely to be a reprint 
of the Vilna. 

One of the most important new developments in providing access to the 
Talmud — a development also facilitated by new printing economies — was 
the translation of this text into European vernaculars. The earliest such 
translation project was that of Dr. Ephraim Moses Pinner (1800-1880) 
into German. The project was motivated and supported by Czar Nicholas 
I, who accepted the notion that the Talmud was the reason Jews refused to 
acculturate and saw the translation as a means of exposing the pernicious 
qualities of the work. Pinner didn’t agree with this assessment, and his 
intention was simply to provide access to the text to those who could not 
access the original. In the end, a translation of only the first tractate of the 
Talmud, Berakhot, was published.*’ 

The first English translation of the Talmud was that of Michael Levi 
Rodkinson (1845-1904). His project began in 1896 and was completed 
(in ten volumes) in 1903. The translation was technically incomplete, 
in that Rodkinson omitted repetitions of the same material from one 


34 “Romm Family,” in Yivo Encyclopedia of Jews in Eastern Europe. 


35 Mintz, “The Talmud,” pp. 122-123. 
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tractate to another. He also “edited” the text for clarity and flow. 
But otherwise Rodkinson’s translation covered the entire Talmud, and 
therefore provided an essential tool to English readers, whether Jews or 
interested Christians.’ 

Translation of the Talmud continued into the twentieth century, and 
even to the present day. The first unabridged translation into English, 
undertaken by the Soncino Press, continued from 1935 to 1952.°” Like all 
translators of the Talmud, the translators had to decide how to make the 
Talmud text comprehensible (the Talmud is, as we have seen all along, a 
notoriously difficult text, with many ellipses that the experienced student is 
expected to fill in) — by expanding the translation to include explanations, 
or by hewing closely to the text and relegating explanations to notes or 
some other apparatus? The Soncino edition chose the former path, making 
its claim to be a “translation” somewhat dubious. The latter path was 
followed in the more recent translation project by Jacob Neusner and 
others, though in that case the interpolated explanations often become 
unwieldy, sometimes overwhelming the actual translation and making it 
difficult to follow the flow of the Talmudic text. 

Notably, the Talmud has even been translated into modern Hebrew, by 
Rabbi Adin Steinsaltz.>* The purpose of this translation, which began in 
1965 and was completed in 2010, was to translate not only the Aramaic, 
which obviously needs translation for Hebrew speakers, but also to trans- 
late rabbinic Hebrew, where necessary, into modern Hebrew. In addition, 
Steinsaltz’s commentary, which creates a running text that integrates 
translation with explanation, provides instruction — with Steinsaltz as the 
effective teacher — for the Hebrew (primarily Israeli) reader. Steinsaltz’s 
project was obviously not directed to the religious community in Israel, 
which theoretically didn’t need Steinsaltz’s help to make sense of the text 
(Steinsaltz also provided vowels and punctuation for the text). Its more 
primary audience, therefore, must have been the larger Israeli public, who 
would otherwise have had no access to the Talmud text. Steinsaltz 
undoubtedly had religious motivations for undertaking this project, as he 
is a person (a rabbi) who is committed to spreading the message of “Torah” 
and facilitating its study. Whether intended or not, he also, ironically, 
naturalized the Talmud, giving it a form in which it could become an 
important part of what Bialik spoke of as the national Jewish literature.*? 


36 See ibid., pp. 125-126. 37 See ibid., p. 127. 38 Thid., p. 129. 
39 For Bialik, this role would be played by the aggadah — the allegedly more popular component of 
inherited rabbinic literature (see Bialik’s introduction in Sefer Ha-Ageadah). But an important part 
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Whatever his motivation, in his translation and commentary, Steinsaltz 
followed the tradition of translation begun over a century earlier, opening 
the door to Talmud for those who would not otherwise have the keys. 

Following publication, Steinsaltz’s translation of the Talmud attracted 
great praise, at least in the non-Haredi (non-ultra-Orthodox) world (the 
latter felt that, among other problems, it broke with the model of the 
“traditional” Talmud, that is, the Vilna Shas). Its reputation was so 
considerable that Random House agreed to publish an English translation 
of Steinsaltz’s work, beginning in 1989. Random House produced 
volumes of “coffee-table book” size and quality, which made them rather 
impractical for the student. In addition, the needs of the English-speaking 
student were rather different from those of the Hebrew-speaking Israeli 
student (or of other students who already knew Hebrew and were already 
using Steinsaltz’s original volumes). As a consequence, the English Stein- 
saltz Talmud project ultimately failed, and in the end, only four tractates 
(in twenty-one volumes!) were published. 

This point cannot be exaggerated: translations and other instructive 
enhancements to the Talmud text (even when in the original) have opened 
the Talmud — for most of its history an undeniably obscure text mastered 
only by the rabbinically educated elite — to a far larger audience than ever 
before. A secular Israeli, a common reform Jew in America, a Christian, 
can all open the text of the Talmud and find citations or quotations for 
themselves, rather than having to rely on secondhand reports. Consequently, 
we today experience one of the major ironies of Jewish modernity, at the 
beginning of which many Jews hoped that the Talmud would fade away, if 
not disappear. Instead of disappearing, the Talmud has proliferated beyond 
anyone’s imagination (at least beyond the imagination of anyone who lived 
just a generation or two ago). In fact, Michael Rosensweig is undoubtedly 
correct in writing that “it is generally estimated that there are more people 
engaged in Talmud study in our age than at any time in Jewish history.”*° 
To this we may add that even beyond study of the Talmud, more people are 
reading and referencing sections of the Talmud than anyone before our own 
age would ever have thought possible. 

But we have jumped ahead of ourselves, for the expansion of 
Talmud study was not only a product of translations and new instructive 


of the aggadah is found in the Talmud, from which Bialik selects abundantly in his work, 
translating to Hebrew the parts that were originally Aramaic. Steinsaltz does the same thing, 
without selecting, for the Talmud as a whole. 

4° Rosensweig, “The Study,” p. 112. 
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publications of the mid-twentieth century and later. To get a fuller picture 
of the fate of the Talmud in recent modernity, we must return to 
significant developments of the nineteenth and first decades of the twenti- 
eth century. During this period, the center of Jewish life was Central and 
Eastern Europe, where the large majority of the world’s Jews lived. And 
just as the modern, secular portion of this population was (obviously) 
larger than ever, so too was the traditional part of Jewish society, simply by 
virtue of the population explosion that began in the nineteenth century 
and continued into the twentieth. As a result, the world in which the 
Talmud had attained a renewed domination was larger and stronger 
than ever. 

The Talmud-centered yeshivah, following the model of the Volozhin 
yeshivah, dominated the “yeshivah world” at this time. Already in 1815, 
another such yeshivah was founded in the town of Mir (Belarus),** and it 
was followed by others. But the study of Talmud got a significant 
boost with the creation of the genuinely modern yeshivah — organized, 
independent institutions that raised their own funds — in the latter part of 
the nineteenth century. Outstanding among these was the yeshivah of 
Telz, which developed a rigorous curriculum of Talmud study organized 
according to modern bureaucratic standards. Entrance to the yeshivah 
came only through success on rigorous entrance exams, students were 
divided into four levels of accomplishment, and all students were obligated 
to study a determined number of pages of Talmud each month, on which 
they were examined.** Also notable was the yeshivah of Slobodka (near 
Kovno, founded 1881), an institution committed to the newly developing 
Musar (Jewish ethics) tradition. By virtue of this ideological orientation, 
Talmud study was combined with the study of Musar tractates, with the 
latter sometimes taking priority over the former.” 

Ideally, students at the modern yeshivahs would continue their Talmud 
study for years, well beyond their basic studies and (if they were so 
inclined) their ordination as rabbis (study leading to ordination could be 
misconstrued as having a pragmatic purpose). Practical matters were 
eschewed, while study of sections that had only theoretical import was 
privileged. Obviously, students who had attained this level of achievement 
were already married and having children, but the yeshivahs raised money 
to support such advanced students so that they did not have to labor to 


*" See Stampfer, “Mir.” 4 On all of this, see Stampfer, Lithuanian Yeshivas, pp. 294-299. 
+? Tbid., p. 267. 
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support their families.4* When community support for scholars was not 
enough, their wives would labor to assure that the family could have food 
on the table, while they would labor only for the sake of Heaven.** 

The growth of the modern yeshivah spurred parallel growth — with 
important consequences for the place of Talmud study — among the 
Hasidim. As we saw earlier, the Hasidic movement came to formation, 
to a large extent, in reaction to yeshivah orthodoxy, with its extreme 
“talmudism.” From its founding, the Hasidic movement privileged not 
erudite scholarship but simple piety and devotion to the Tzaddik (the 
righteous one, the head of each Hasidic community). This did not mean 
that Talmud was not studied among Hasidim, but it did not enjoy pride of 
place. This balance shifted in the late nineteenth century with the 
founding of Hasidic yeshivahs by Chabad (Lubavitch) Hasidim (in 
1897) and others. These institutions proliferated in the early twentieth 
century. As in the other yeshivahs, Talmud study was central to the 
curriculum of these institutions, while study of Hasidic texts was also 
standard fare.*° 

It was not only Musar or Hasidic yeshivahs that introduced innovations 
into the “traditional” Talmud curricula. One of the most influential new 
approaches, introduced at the end of the nineteenth century, was that of 
Hayim Soloveichik (1853-1918) of Brisk (Brest, Belarus). Soloveichik’s 
method was conceptually oriented and intellectually rigorous. It rested on 
the assumption that the rishonim (medieval Talmud commentators and 
decisors) — and particularly Maimonides — were utterly harmonious with 
their Talmudic foundation and across their own opinions; apparent incon- 
sistencies were asserted to be a product of incomplete understanding on 
the part of the latter-day student. Soloveichik’s method would introduce 
distinct conceptual categories to make sense of the apparent inconsist- 
encies, making it clear that they were the product (or so it was claimed) of 
the application of differential reason and interpretation to subtly different 
categories of law.*” 

Perhaps the most outstanding yeshivah of the early part of the twentieth 
century was that of Lublin, Poland, the construction of which began in 
1924. This yeshivah, known for the sophistication of its studies, attracted 
students from throughout Europe and even beyond. The founder and 
leader of the yeshivah, R. Meir Shapiro (1887—1933), was a vigorous 


44 See ibid., ch. rr. * Stern, The Genius, p. 139. 
46 See ibid., p. 142, and Polonsky, The Jews, pp. 322-323. 
47 For a fuller exposition of Soloveichik’s method, see Harris, “Talmud Study.” 
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advocate for Talmud study in the yeshivah mold (as opposed to those who 
studied only what was relevant for halakhah), and at the Agudath Israel 
convention in August 1923, he proposed a program by which educated 
Jews around the world would commit to studying one page of Talmud, on 
a single, universal schedule, every day, completing the entire Talmud in 
approximately seven and a half years.** His proposal was received with 
enthusiasm, and the program soon began to attract adherents. The number 
of individuals who completed each cycle grew considerably over time, and 
serves as an important gauge of the popularity of Talmud study till the 
present day. 

The deep devotion to Talmud study embodied in the yeshivahs of the 
late nineteenth and early twentieth centuries persisted under increasing 
persecutions and even, often heroically, under the threat of Nazi destruc- 
tion. One moving example is found in the testimony of David Weiss 
Halivni who, when working in a Nazi labor camp, came upon a guard 
whose sandwich was wrapped in a page from the Shulhan Arukh — what we 
might call a page of Talmudic law. Halivni begged for the page, seeing it as 
a record of Oral Law and therefore “a visible symbol of a connection 
between the camp and the activities of Jews throughout history.”*” As 
Halivni himself reports, printed texts were mostly unavailable in the 
camps, and pious Jews often had to rely on their memories to conjure 
the texts that would serve as the focus of their study. 

After the war, even as the full extent of the destruction of European 
Jewry was becoming evident, some Jews sought comfort and inspiration 
for recovery in the pages of the Talmud. A group of rabbis, including 
survivors, approached the American military governor of occupied Germany 
to seek publication of a new set of the Talmud, which was then unavailable 
in the war-ravaged territories. Agreement was reached, and the project of 
publication was undertaken. Unfortunately, due to difficulties in obtaining a 
model-text (which had to be imported from New York) and the immensity 
of the work of publication, the project was not finished until 1950, by 
which point the majority of Jewish Displaced Persons had found homes 
outside of Europe. Still, it is impossible to exaggerate the power of the 
symbolism of this publication, the English dedication of which reads: 


This edition of the Talmud is dedicated to the United States Army. The Army 
played a major role in the rescue of the Jewish people from total annihilation, 
and their defeat of Hitler bore the major burden of sustaining the DPs of the 


48 See Shapiro, “Talmud Study in the Modern Era,” p. 109. 
4 Halivni, The Book and the Sword, p. 69. 
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Jewish faith. This special edition of the Talmud, published in the very land 


where, but a short time ago, everything Jewish and of Jewish inspiration was 
anathema, will remain a symbol of the indestructibility of the Torah. The 
Jewish DPs will never forget the generous impulses and the unprecedented 
humanitarianism of the American Forces, to whom they owe so much. 


The Hebrew dedication is much longer and more flowery than this, but its 
spirit is the same. 

Approaches to Talmud study valorized in the traditional modern 
yeshivah persisted as the European yeshivahs were destroyed during the 
Holocaust, some either moving or being replaced elsewhere, particularly 
in Israel and New York. The “surviving remnant” that populated or 
supported these yeshivahs lamented what had been lost, and they sought 
to preserve or recreate it in the yeshivahs of the mid-twentieth century 
and beyond. The nature of Talmud study in the contemporary yeshivah 
is well described by Rabbi Dr. Michael Rosensweig, Rosh Yeshivah at the 
Rabbi Isaac Elchanan Theological Seminary of Yeshivah University in 
New York. Rosensweig writes that “Talmud study occupies an absolutely 
preeminent position in the educational curriculum of today’s yeshivot.” 
The nature of that study retains its “traditional character” (though the 
tradition may well have been born in the nineteenth century!) and, 
unlike in other kinds of institutions (as well will see), “the impact of 
academic or historical research on classical yeshivah studies has been 
negligible.”*° “Traditional” study continues to be, in other words, ahis- 
torical, with all voices — both of the Talmudic text and commentators — 
integrated into a “seamless” whole and with “contributors of all eras ... 
spoken of and addressed in the present tense.”*’ Because Talmud study 
should be pure, motivated by the desire to perform the mitzvah (com- 
mandment) of “Torah” study (Talmud Torah) for its own sake, these 
traditional yeshivahs tend to begin at the beginning of a tractate and not 
to skip around. To perform the mitzvah, no section is more important or 
relevant than any other.** 

The centrality of the Talmud in the American Orthodox world has been 
supported by a practice that has become well-nigh universal for Orthodox 
young people, that is, spending a year at an Israeli yeshivah after finishing 
a yeshivah high school and before beginning university study. In the 
yeshivahs attended by most young men, Talmud is virtually the exclusive 
focus of this year of study, surrounded by a heavy dose of indoctrination 


5° Rosensweig, “The Study,” p. 113. 5! Ibid., p. 114. > Tbid., p: 116. 
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concerning the centrality of this text and everything that flows from it.”? 
The curriculum for young women in equivalent institutions for “girls” is 
not as Talmud-focused, though, despite an ancient tradition excluding 
females from Talmud study, Talmud has become a regular part of the 
curriculum even for them. For English speakers, both male and female, 
the availability of Talmud and related publications, from “Orthodox” 
publishers, with or in English translation, has expanded and reinforced 
the foundational authority of these texts among the Orthodox.’* 

Among haredim (the “ultra-Orthodox”), the authority of the Talmud 
and the halakhic literature that flows from it is even more complete. 
Haredi society fashions itself as a “scholar’s society” (perhaps it would be 
more correct to speak of it as a society of talmidei hakhamim — “disciples of 
sages” or “wise students”), and scholarship in this society involves, almost 
exclusively, “an endless review of Talmud and associated literature, or 
[in the case of women] marrying someone who is so occupied, and viewing 
this as the supreme and often only valid aspiration in life.”®? The Talmud, 
in this setting, is viewed as scripture, as the inspired word of God 
(however much the word depends upon the voices of humans to convey 
it). The margins of the books define the legitimate margins of discourse, 
and anything outside of those margins is beyond worthy consideration. 

Approaches to Talmud study outside of the yeshivah world, by contrast, 
were and have continued to be as diverse as the varieties of Judaism that 
came to institutional fruition in the twentieth century. The legacy of the 
nineteenth-century Wissenschaft des Judentums (the “scientific study of 
Judaism”) persisted and grew into the twentieth century in the burgeoning 
fields of academic Jewish studies, first at places such as the new Hebrew 
University in Jerusalem and the Jewish Theological Seminary in New 
York, and then, beginning in the 1970s, in universities around the United 
States and elsewhere. The earliest manifestations of academic study of the 
Talmud tended to view the document primarily as a historical record, one 
that could be mined for historical evidence of Jews in late Antiquity. To be 
used as such, the document had to be as textually correct as possible, and 
the enterprise of “lower” textual criticism — that is, comparing manuscript 
versions of the Talmud text and determining, where possible, “better” 
readings — was vigorous at that stage, as it has continued to be by the side 
of other critical approaches. The historical approach legitimized academic 
study in the eyes of its practitioners (individuals such as Saul Lieberman), 
as the Roman setting in which the rabbinic movement was born 


53 Heilman, Sliding, p. 117. 54 Ibid., pp. 136-137. 55 Ibid., p. 83. 
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contributed Roman elements to rabbinic documents, and study of such 
documents could thus find a place in the context of classical studies 
in the university. Later scholars devoted themselves to uncovering the 
Babylonian = Persian elements of the Talmud, also placing the study of 
this traditionally particularist text in a larger academic setting. 

Over time, a “higher” = source criticism of the Talmud developed and 
became popular, with such individuals as David Halivni and Shamma 
Friedman at the forefront.%° Separating the presumed sources of the 
Talmud by chronological layers, this approach allowed, for example, the 
writing of “literary” histories that accounted for the identified layers (this 
approach is assumed in our discussion in Chapters 7 and 8). It also opened 
the Talmud to the application of lessons of “orality” studies, in recognition 
of the fact that oral preservation and transmission of traditions, whether 
in antiquity (such as in the case of Homer, in connection to which 
such studies began) or more recently, impacts the recorded texts in 
identifiable ways. *” 

Revolutionizing the academic study of the Talmud and other rabbinic 
texts was the work of Jacob Neusner. Neusner challenged historical studies 
by asking why we should believe the “historical” testimony of rabbinic 
documents, knowing, as we do, that all traditions make claims that, more 
than anything else, serve their interests, and they should therefore be read 
skeptically; why should the Talmud be any different? He also challenged 
source criticism by pointing to its subjectivity and observing how com- 
pletely the oral preservation and transmission of rabbinic teachings must 
have transformed what was ultimately recorded in the Talmud. For 
Neusner, the only level of the developing tradition we could trust with 
any degree of confidence was the final document (whatever we mean by 
“final”). Because of the relative inaccessibility of evidence for conventional 
histories in rabbinic documents, Neusner read the works of rabbinic 
Judaism, including the Talmud, as sequential statements of rabbinic reli- 
gion (or philosophy). This brought the Talmud into other university 
departments, where — if it is not in a department of Jewish Studies — it 
remains to this day.%* 


°° Extremely influential in this field as well was the work of Avraham Weiss. For a detailed discussion 
of redaction criticism of the Bavli, see Goodblatt, “The Babylonian Talmud,” pp. 167 (304)— 
181 (318). 

57 The outstanding work in this field is that of Martin S. Jaffee. 

58 Neusner’s production was simply too voluminous to point to one volume as capturing the 
fundamental points of his scholarship. For his life and scholarship, see Hughes, Jacob Neusner. 
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Academic study of the Talmud has followed more general trends in 
university studies, particularly those that apply to ancient texts and cul- 
tures. Particularly prominent and important among these trends have been 
gender and feminist studies. The most influential early study in this field 
was Daniel Boyarin’s Carnal Israel: Reading Sex in Talmudic Culture. In 
this book, Boyarin offered detailed readings of virtually all major Talmudic 
texts pertaining to sexuality (perplexingly, he omitted discussion of texts 
that discuss menstrual impurity), representing rabbinic Judaism as what we 
might call “sex positive” and outlining important distinctions with early 
Christianity. Representing a more specifically feminist perspective is Judith 
Hauptman, in her Rereading the Rabbis: A Woman’s Voice. In this volume, 
Hauptman set out to read the Talmudic text “from a woman’s perspec- 
tive”? by filling in the woman’s unarticulated voice or suggesting, based 
upon her own experience and wisdom, where the (male) rabbis whose 
opinions are reported in the text distort the experience of women. The 
topics on which she chooses to focus in the execution of this exercise are 
those (relations between the sexes, marriage, etc.) where a woman’s omit- 
ted or neglected perspective might be particularly pertinent. 

More recently, such attention has begun to yield a “Feminist Commen- 
tary on the Babylonian Talmud.” This massive project, which originated 
with the vision of Tal Ilan (Freie Universitat Berlin) over a decade ago, is 
devoted to “critiquing all institutions and establishments, both religious 
and secular, with the purpose of exposing their hierarchical and androcen- 
tric structures in the Babylonian Talmud.” The project, which involves a 
large number of scholars, will invite a significant re-reading — through the 
lenses of gender and feminism — of the androcentric, patriarchal texts that 
comprise the Talmud (or at least large parts thereof).°’ Notably, as the 
meaning of “feminist” has evolved to include, for example, attention to a 
broad range of hierarchies and exclusions (not merely as they pertain to 
women), scholars participating in this project have broadened their 
approaches and questions as well. Whatever the particular perspectives of 
the authors, the assertion of such perspectives shows the degree to which 
former Talmudic “outsiders” have insisted on their “insider” status, as well 
as the failure of later generations to notice the diversity of what has been 
swimming in “the sea of the Talmud” all along. 


°° Hauptman, Rereading the Rabbis, p. 3. 

$9 http://www.geschkult.fu-berlin.de/e/judaistik/Forschung/talmudbavli/index.html, quoted from Tal 
Ilan, “Introduction,” in Feminist Commentary on the Babylonian Talmud: Introduction and Studies. 

°* See a description of the project, by one of its participants, Alyssa Gray, in the online Ancient Jew 
Review (April 20, 2016), “The Feminist Commentary on the Babylonian Talmud at SBL 2015.” 
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From nearly the beginning, academic study of the Talmud did not 
remain in the university. Indeed, its European beginnings were in special- 
ized Jewish schools, and in the United States, too, it was practiced in 
rabbinic seminaries of the non-Orthodox movements before it made its 
way to the university, where it was first introduced by scholars who had 
been trained in Jewish settings (only in Palestine was there a place for 
academic Talmudists in the new universities created by Jews in the 
twentieth century). Critical study of canonical texts was central to the 
identities, and therefore the rabbinic training, of both the Reform and 
Conservative (and later Reconstructionist) movements in America. The 
American Reform movement, growing out of German Reform, did not 
much value the Talmud in the context of modern Judaism (as we 
saw earlier), but Talmud was studied, however modestly, by students 
preparing to become Reform rabbis, and their studies took for granted 
the modern approaches and lessons of academic studies of Talmud. 
The same was true at the training ground for Conservative Rabbis, The 
Jewish Theological Seminary (JTS), which continued to consider 
Talmud study as central (in part to distinguish itself from Reform). At 
JTS, rabbinical students were instructed by some of the outstanding 
scholars of the Talmud and other rabbinic texts in the twentieth century — 
scholars who included Louis Ginzberg, Saul Lieberman, and later, David 
Halivni. Though most of their students were preparing for work in the 
pulpit, these scholars taught them according to the critical methods they 
were themselves honing. Specialized Talmud programs were created for 
rabbinical students, who were guided in their studies to approach the 
texts according to new critical methods. Graduate students who aspired 
to be professors of Talmud — some of whom would become university 
professors, expanding the reach of the field and its engagement with 
other secular disciplines — sat side by side in class with rabbinical 
students. As a result, the latter often felt that their exposure to Talmud 
was academic and not religious, leaving them bereft of the inspiration 
that they felt typified study in the yeshivah. 

These and other divisions in approach characterized Talmud study at 
more primary levels as well. Yeshivah-style education always dominated in 
the Aaredi (“black hat” = ultra-Orthodox) and Hasidic communities. But 
in the second half of the twentieth century, particularly in the 1980s and 
beyond, Hebrew Day School education emerged as an important factor in 
non-Orthodox Jewish communities as well. When non-Orthodox Jewish 
education took place mostly in “Hebrew Schools” — after-school programs 
that provided a basic Hebrew and Jewish education — there was rarely 
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enough time for Talmud study of any sort (many students in such schools 
couldn’t even identify what the Talmud is). But full-time Jewish day 
school education provided plenty of hours, and so non-Orthodox students 
could be introduced to Talmud study as well. The problem in such 
settings was this: the Talmud had traditionally been associated with the 
halakhah that emerged from it, so in communities in which observance of 
halakhah was, at best, only partial, it was impossible to justify Talmud 
study by virtue of its connection to an observant lifestyle. It was also 
impossible to justify it as a mitzvah (a religious obligation) in and of itself, 
for mitzvah observance was not self-justifying in non-Orthodox commu- 
nities; in those communities, there needed to be another motivating 
rationale. Accordingly, Talmudic teachings were often chosen for their 
ethical or “justice” content, and it was generally only selections of the text 
that were studied, rarely continuous stretches of a tractate, from the 
beginning of a tractate or chapter until the end. 

A good illustration of this is provided by the high school “rabbinics” 
(not “Talmud”) curriculum (2017) of the Solomon Schechter School of 
Westchester (New York). This curriculum is either historically or themat- 
ically oriented. For example, the introductory course in rabbinics is 
“Learning to Live in a Post-Temple World,” followed by “Development 
of Rabbinic Thought.” Electives for more senior students include “Gender 
and Sexuality in Judaism” and “Jewish Medical Ethics,” both presumably 
on the basis of rabbinic texts, though the texts themselves are clearly not 
the primary focus. Notably, at no point in the explicit curriculum is the 
opportunity offered to simply study the Talmud, from the beginning of a 
chapter to its conclusion (or to the conclusion of the semester). To take 
another example, the non-denominational Abraham Joshua Heschel 
School, on the Upper West Side of Manhattan, describes its rabbinics 
curriculum in this way: 


Through selected NYNO (sugyot, portions) from the Talmud, m272 1307 
(Masekhet Brachot, Tractate of Blessing), students examine 77°9N (tefillah, 
prayer) as a manifestation of the brit [covenant]. Limudei Qodesh [sacred 
studies] in tenth grade explores the concept of brit at the national level ... 
Through selected sugyot, tenth grade Talmud explores the role of Rabbinic 
law in creating and shaping covenantal community ... [In] the 
rer grade ... the study of selections from pomm ndon (Masekhet 
Sanhedrin) provides students the opportunity to explore the challenge of 
creating a just society in the face of fundamental competing values. Twelfth 
grade course electives push students to articulate what it means for them to 
be in a 1°92 Orit relationship with God, as they work to integrate the texts, 
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ideas and values that they have studied with their own developing identity 
as young Jewish adults.” 


Once again, the organization is entirely thematic, with emphasis on “ideas 
and values” and no time for the study of Talmud or its related texts “for its 
own sake.” 

By contrast, so-called modern Orthodox day schools (they call them- 
selves yeshivot), such as Ramaz in Manhattan or SAR in Riverdale, New 
York, allot quite a bit more time to the study of Talmud than the non- 
Orthodox schools, and they tend to approach such study in a far more 
traditional manner. The schools clearly and explicitly want to form their 
students as “learners,” that is, as students who have acquired the skill-set to 
make sense of the Talmudic argument, step by step, in the original 
language. Texts might be chosen because of their relevance to Jewish 
practice, but not only such texts are chosen, and a class will in any case 
cover a continuous body of text, even with its tangents and “irrelevancies.” 
Only on occasion will teachers of such classes, who tend to be rabbis 
trained in Orthodox yeshivahs, introduce “critical” considerations, such as 
matters of historical context, at least if they themselves are so inclined 
(such considerations are not entirely out of bounds in the modern Ortho- 
dox setting).° 

Some diversity has also come to characterize Talmud education in non- 
Haredi settings in Israel. For example, a curriculum called “Bonayich” 
(“your builders”), with offerings in both English and Hebrew, presents a 
carefully graded approach to the acquisition of Talmud study skills, 
introducing students first to Mishnaic and other Tannaitic materials, then 
to Amoraic teachings, then to the “shak/a v tarya” — the give and take of the 
Talmudic deliberation. The curricular materials include brief biographies 
of the Talmudic sages, histories of the rabbis in the larger historical 
settings, an introduction to the Aramaic language, and so forth. The 
approach of this curriculum is, on the one hand, notably untraditional, 
as the gemara is separated into its component parts and understood, in a 
way, as the product of specific historical settings, neither of which consid- 
erations would be deemed appropriate in the traditional yeshivah. On the 
other hand, the curriculum is thoroughly traditional, in that it assumes as 


6z www.heschel.org/academics/high-school/academic-program. 


63 For SAR’s high school curriculum, see issuu.com/saracademy/docs/sar_high_school_curriculum, 
guide_20_9721e1ereb98da. For Ramaz, see www.ramaz.org/page.cfm?p=672. 
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“historically true” the “historical” teachings of rabbinic works and shows 
no evidence of the insights of modern critical scholarship.°* 

Such unexpected, “untraditional” combinations are found in educa- 
tional settings for adults as well. For example, at the Pardes Institute, a 
self-described “open, co-ed, non-denominational Jewish learning commu- 
nity” that attracts mostly non-native-Hebrew speakers from abroad, 
Talmud does not stand alone; it is part of a broader program of funda- 
mental Jewish study. As far as Talmud study itself is concerned, the focus 
of the first levels is on acquiring skills for more advanced study, with the 
ultimate goal being to train students who can study the Talmud inde- 
pendently. Students are taught about the structure of Talmudic passages, 
and “how to follow its complex arguments.” They learn “key terms and 
basic vocabulary.” Students at this early stage are seduced by the promise 
that “in-depth attention will be paid to the overarching meta-halakhic 
concepts and theological and philosophical messages the Sages are trying 
to convey.” But more crucial is the basic promise that, building on this 
foundation, students will acquire the skill to learn the Talmud text on 
their own. Once that is accomplished, more advanced students progress 
to studying a range of medieval rabbinic commentaries (rishonim) on the 
Talmud, as well as to consideration of the halakhah that emerges from it. 
In fact, though someone stepping into the classroom at Pardes would 
never confuse it with an old-world yeshivah, the curriculum it supports — 
for whomever the student might be — is traditional in its basic outlines 
and goals.°° 

A genuinely Israeli yeshivah, with a different, more diverse approach to 
learning, is Ma’ale Gilboa, founded by the Religious Kibbutz movement. 
This yeshivah accepts, along with other traditional yeshivot, the centrality 
of “Torah learning,” and particularly the study of Talmud, to the enter- 
prise of “serving Hashem” (divine service, in the rabbinic sense). But its 
leadership also recognizes the quick and vast changes that affect society in 
the current world, and it believes that those changes cannot be ignored. 
On the contrary, the wisdom of Torah is eternal, and has the capacity, 
therefore, to address anything “new” under the sun. Accordingly, the 
student of Talmud should employ modern considerations and methods; 
the critical insights of professors of Talmud are, therefore, part of the 


64 I am grateful to Bonayich Educational Services, Ltd., for providing me with samples of their 
curriculum. 

65 For more on the Pardes curriculum, see www.pardes.org.il/wp-content/uploads/201 5/03/Course- 
Descriptions-2017-18.pdf, pp. 4-5. 
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perspective that must be brought to bear in interpreting the Talmudic text, 
if not to the same extent as the insights of the rishonim. 

Another example of what we might call the “open yeshivah,” one that is 
open to perspectives and methods that the traditional yeshivah would 
reject, is Yeshivat Siach-Yitzhak, founded in 1996 by rabbis Shimon 
Gershon Rosenberg and Yair Dreifuss. The yeshivah is committed to the 
principles articulated by R. Rosenberg, who insisted that, like religious 
Zionism itself, the world of the yeshivah should bring dichotomously 
opposed realms together: not only yeshivah and army, but yeshivah and 
academics, Torah and secular studies, and so forth. Himself open to a 
panoply of intellectual traditions, Rosenberg subjected the Talmud and its 
ideas to post-modern critiques, among many. In his view, such approaches 
would do no harm to the tradition and its central texts. On the contrary, an 
open mind and heart would lead to deeper, more inspired understanding. 

Both traditional and groundbreaking are new yeshivahs for women, 
such as Yeshivat Maharat, in New York. This yeshivah offers women the 
opportunity, for the first time, to gain the training they need to serve as 
“spiritual leaders” — and more particularly as “poskot” (legal arbiters), that 
is, effectively as rabbis — in the Modern Orthodox Community. Founded 
in 2009, Yeshivat Maharat has produced women who are fully conversant 
with Talmud and the halakhic literature that grew from it, many of whom 
are now serving as halakhic experts and advisors in communities that are 
increasingly open to women playing such a role. Yeshivat Maharat has also 
opened (in 2013) an “Advanced Kollel” (Talmud study program for those 
who have already been ordained), in which “women with exceptional 
Torah knowledge and skills who are already working in the community” 
may continue their Talmud studies at a very advanced level. 

Studies at Yeshivat Maharat are, overall, quite traditional. Text study is 
devoted to the rabbinic classics: gemara, rishonim, the fourteenth-century 
codification of halakhah known as the Tur, Yosef Caro’s commentary on 
the Tur — the Beit Yosef, the Shulhan Arukh and contemporary responsa. 
Because the yeshivah’s students are preparing for rabbinic service in the 
community, students also study “pastoral Torah,” which they will need to 
be “effective spiritual counselors.” Nevertheless, the focus of the yeshivah’s 
studies is still the traditional canon. 

Yet, despite the fact that the studies and goals are traditional, the 
experience of study at Yeshivat Maharat would never be confused with 
that of the conventional beit midrash in a yeshivah for men. Because the 
women at Maharat typically begin with less of a foundation than do men 
(reflecting the traditional prejudice of the Orthodox world), they are open 
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to new and different perspectives and demand a different “reward” for their 
hours spent over the book. According to Maharat’s Rosh Yeshivah,°° the 
women in the yeshivah know that they bring different perspectives to their 
studies, and they are aware that their perspectives will change the way the 
text is understood and applied. For example, at Maharat, the Talmud’s 
discussions of Eruvin, pertaining to the limits of permissible carrying on 
the Sabbath, become feminist issues; can a mother carry her infant or push 
her baby’s carriage, and, if not, how does that affect the woman’s ability to 
be a part of her community on the Sabbath? Reflecting gender stereotypes, 
the women’s study-pairings (chevruta) tend to be more collaborative than 
those of their male counterparts. They demand that the gemara “reflect 
them,” despite its overwhelmingly male voice. They seek “meaning” and 
“spiritual fulfillment” in their studies. Reflecting the women’s rejection of 
the sweat-and-competition environment of men’s study halls, the women’s 
beit midrash has also been known to be the home of “scented candles, and 
even occasional tears.” 

A very different sort of open “yeshivah” is represented by Alma, a “home 
for Hebrew culture” founded in 1996 by Dr. Ruth Calderon. Calderon, 
who received her PhD in Talmud from Hebrew University in Jerusalem, 
has been an advocate for Talmud in multiple settings; particularly drawing 
attention was her inaugural speech as a member of the Israeli Knesset, in 
which she quoted abundantly from the Talmud and drew out its lessons 
for Israeli political discourse. At Alma, Talmud finds its place by the side of 
other expressions of classical Jewish and modern Israeli culture, in a largely 
secular and egalitarian institution that attracts students from a range of 
backgrounds. The Talmud, along with other texts studied at Alma, is 
plumbed for both its Jewish and universal messages, with an attitude that 
is fully open to the modern world and its challenges. In Alma’s own 
description, “Alma’s learning methods are interdisciplinary, pluralistic 
and dialogue-based, combining classic Jewish sources, such as the Bible 
and the Talmud with literature, poetry, philosophy and the arts — classical 
as well as modern, Jewish as well as Universal.” Alma is, in other words, the 
embodiment of a modern, secular yeshivah. 

The surprising revival of Talmud in non-traditional settings is also 
illustrated by SVARA, self-described as “a traditionally radical yeshivah.” 
Rabbi Benay Lappe, founder of the institution, is a queer woman who 
graduated from the rabbinical school of the Jewish Theological Seminary, 
where she came to appreciate the “radical” potential embodied in the 


66 Rabbi Jeff Fox, private conversation, August 2, 2017. 
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Talmud. The institution expresses its purpose and goals so cogently — and 
those expressions so well represent the reappropriations of Talmud in 
recent modernity — that it is worth quoting from them at length (all 
emphases are added). 

SVARA’S description of itself first lays out its vision of what it wants to 
be and the sort of student it seeks to attract: 


Through rigorous short- and long-term Talmud learning programs, 
SVARA ... builds and activates a radically inclusive and interpretive commu- 
nity of “players” who seek to restore Judaism to its radical roots so that it 
might once again be a voice of courageous moral conscience in the world and 
reflect the truest possible vision of what it means to be human. 

SVARA’s commitment to the Queer experience means that people who 
have traditionally experienced Judaism as an outsider — in any conceivable 
way — can find a home, learn to give voice to their narrative from within the 
Jewish story, and gain the necessary text skills and halachic (Jewish legal) 
expertise to enrich, push, and contribute to the evolving Jewish tradition. 
Through short and long-term learning, those who were once outsiders become 
trustworthy, courageous, and authentic transmitters of the tradition. 


How will this be accomplished? The answer, SVARA posits, lies in the 
Talmud: 


Mastery of Talmud confers a legitimacy and confidence in one’s leadership that 
cannot be gained otherwise. Through traditional methods of study in the 
original Aramaic and Hebrew, SVARA develops and empowers innovative 
Jewish change agents who are then learned, empathetic, and experienced in 
both worldly and Jewish sources, thereby creating a dynamic, inclusive, and 
accessible tradition. 


The statement then goes on to articulate SVARA’s goals in greater detail. 
Among those goals and their justifications are: 


1. The serious study of Talmud ... [and] the deeper messages of the Rabbis 
whose ultimate concern in creating this new tradition and this new record 
of it — the Talmud — was not so much how to act but, rather, how to think. 

2. To discern — and resuscitate in order to apply to Judaism today — 
those radical principles of the Jewish tradition which have been /ong 
submerged or reserved only for the elite rabbinic class in every generation. 

3. To help our students gain the confidence and halachic (Jewish legal) 
expertise to enter into the communal Jewish conversation on a sophisti- 
cated level ... [and] to nurture a cadre of Queer “players” who will 
bring their insights and life experience to bear on the reinterpretation 
of Judaism today using a traditionally radical, i.e., Rabbinic, approach. 
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Much of what is articulated in SVARA’s statements (both in what is 
quoted and in what has been omitted) is quite traditional: the centrality 
of Talmud itself, the insistence that the student learn its vocabulary and 
structures, the notion that Talmud study is a spiritual practice that is to be 
experienced with a study partner in a beit midrash, etc. (indeed, none of 
this would be out of place in the description of a yeshivah). Other elements 
of these goals emerge from the work and rhetoric of queer activists, 
demonstrating an appropriation of the traditional that is characteristic of 
such groups. Overall, the stated goal is to be “radical,” but not merely that. 
Indeed, “radical” is repeatedly paired with “tradition,” a knowing rhet- 
orical feint since, as those behind this description know, such a combin- 
ation might appear to many readers to be an oxymoron (and is clearly 
ironic). But while tipping its hat to this perceived tension, SVARA doesn’t, 
in the end, admit it. To the contrary, it makes the claim that “radically 
traditional = rabbinic.” Obviously, talmudists in the (now we must say: 
“so-called”) traditional yeshivah would take issue with what they would 
consider such an absurd claim. But this characterization of the Talmud 
and its method has a cadre of defenders among academic scholars of 
Talmud,® and Lappe picked it up at JTS. What she and her organization 
are doing, therefore, is placing the Talmud back at the center, approaching 
it according to at least some of the insights of modern critical studies (in a 
way that is not entirely different from the open yeshivahs already 
described), and extending it to address and support a contemporary 
agenda. This approach characterizes other “radically traditional” Jewish 
educational groups of the late twentieth and twenty-first centuries as well. 

This immense growth in options for Talmud study — and in the sheer 
numbers of people studying Talmud, in one way or another — would have 
been impossible without a supportive educational infrastructure.°* More 
than anything else facilitating this growth, in its variety of settings, is the 
publication of the Artscroll Schottenstein Edition of the Talmud. This 
edition, published over the course of fifteen years (1990-2005) in seventy- 
three volumes, is a truly extraordinary endeavor, involving the work of 
more than eighty scholars (and many sponsors and patrons) who managed 
to produce an average of one volume every nine weeks.®? At first blush, 
this edition seems to be a kind of English version of the Steinsaltz Talmud 


67 See, for example, Kraemer, The Mind of the Talmud, and Fisch, Rational Rabbis. 

68 On the increase in the number of people studying Talmud in recent years, see Wimpfheimer, The 
Talmud, pp. 229-231. 

6 Stolow, Orthodox by Design, p. 30. 
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(which only published a few English volumes). But it is, in reality, much 
more than that. Strategically, the edition includes the full and essentially 
unchanged page of the by now traditional Vilna Shas on one side. On the 
facing page is the original Hebrew or Aramaic, broken up into natural 
units of expression and marked with vowels to facilitate reading. After each 
unit comes its simple translation into English, in bold letters, and flowing 
explanations, in regular print. More elaborate notations, when necessary, 
are found on the bottom half (more or less) of each page. All of this is 
rendered as economically as possible, making it possible for the English 
reader, even the one who has no prior experience with Talmud, to navigate 
the flow of the argument with little difficulty. 

The publisher’s preface to the series, found in the beginning of the first 
tractate published, Makkos (= Makkot), declares that “it is not the purpose 
of this edition of the Talmud to provide a substitute for the original text or 
a detour around the classic manner of study. Its purpose is to help the 
student understand the Gemara itself and improve his ability to learn from 
the original, preferably under the guidance of a rebbe.” Granting that this 
is the true motivation of the publishers, the edition nevertheless has had far 
greater impact, both in the yeshivah world and beyond. The volumes that 
the rabbinic team created did, in fact, make independent study of the 
Talmud far easier, particularly with the publication of smaller, lighter, Daf 
Yomi and Travel editions. Because of the increasing popularity of Daf 
Yomi, the Schottenstein Talmud was published to coincide with the 
calendar of Daf Yomi.”° The result of this synergy was considerable growth 
in the number of participants in the page-a-day program, with Daf Yomi 
giving purpose (and customers!) to Schottenstein and Schottenstein facili- 
tating participation in Daf Yomi. One can measure the effect of this by 
considering the number of participants in the “siyyum ha-Shas,” the 
ceremony marking the completion of the Daf Yomi cycle. In 1990, there 
were 21,000 such participants (up from 7,600 in 1984), in 1997 there 
were more than 70,000, and by 2005, there were almost 140,000 world- 
wide.”" While recognizing the importance of the Schottenstein—Daf Yomi 
nexus, it is essential to recall that the Schottenstein Talmud is used far 
beyond Daf Yomi. It is used by yeshivah students and scholarly house- 
holders. It is the edition that Conservative and even Reform rabbinical 
students use more than any other, and it is even the reference edition 


7° For more on the Daf Yomi phenomenon, see Wimpfheimer, The Talmud, pp. 230-233. 
7* See Stolow, Orthodox by Design, p. 37. 
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found in the library of the international organization of Conservative 
rabbis, the Rabbinical Assembly. In fact, it is not unusual to see 
Jews, young and old, studying this edition of the Talmud during their 
commutes on the subway in New York City or the bus in Jerusalem. 

Like the information revolution of the fifteenth and sixteenth centuries, 
brought about by the printing press, the information revolution of the 
current age, embodied by electronic technologies of a variety of sorts, has 
had a major impact on access to and the dissemination of the Talmud. 
This revolution began before the internet and the proliferation of com- 
puters of different sizes and capabilities. Already in the early 1980s, an 
organization called the Torah Communications Network made it possible 
for interested students far and wide to use their phones to listen to lessons 
keyed to Daf Yomi. Shortly thereafter, recorded Daf Yomi and other 
Talmud shiurim (= lessons) became available on podcasts (“ShasPod”), 
through video-conferencing, and via numerous other online vehicles.’* 

Today, the range of Talmud resources available online is extraordinary. 
To begin with, the text of the Talmud is widely available in the original 
language, either in its traditional form, with commentaries surrounding 
the gemara,’’ or as running text.’* English translations are also easily 
available.’ One ambitious project, Sefaria.org, even provides the full 
Hebrew/Aramaic text, broken up into logical units, together with an 
English translation interwoven with explanations; this resource is also 
available as an app.”° An app for iPhones and Androids, offering complete 
access to Talmudic texts and commentaries as part of a free library of 
traditional rabbinic and other religious texts in their original languages, is 
“uvelechtecha baderech” (On Your Way); remarkably, this app allows one to 
freely download and carry in one’s pocket a larger library than the 
wealthiest and most zealous collector could have acquired in the Middle 
Ages or even early modernity. 

Most, though not all, of these resources are traditional in their orienta- 
tion. But academic scholars of the Talmud may also find unparalleled 
online resources. For example, the National Library of Israel has 


* Ibid., pp. 37-38. 7 Such as www.-hebrewbooks.org/shas. 

See mechon-mamre.org/b/I/lo.htm. Another source for “online resources for the study of rabbinic 
literature,” with links to a broad range of online resources, including texts in the original and in 
English translation, is www.rabbinics.org/. 

75 Providing a full English translation, that of the Soncino Press, is halakhah.com/. An English 
translation of tractates in Moed and Neziqin, with more to come, is available at www 
.jewishvirtuallibrary.org/babylonian-talmud-full-text. 

www.sefaria.org/texts; www.sefaria.org/william-davidson-talmud. 
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accumulated digital images of all digitized Talmudic manuscripts and has 
created a site that allows the user to search the manuscript of his/her choice 
according to the page of the printed edition.”” No longer must the scholar 
roam the world to search out alternative versions of the text she/he is 
studying. At the same time, variants found in the Munich Manuscript, 
fragments of the Cairo Genizah, and other witnesses may be searched at a 
site created by the Friedberg Jewish Manuscript Society”*; synopses of 
readings from various Talmudic manuscripts are also provided online by 
the Lieberman Institute of the Jewish Theological Seminary.”” 

It is not only texts of the Talmud that are available electronically. One 
may also find online instruction in Talmud, from introductory to 
advanced, in a variety of formats, both for free and at a cost. For example, 
Chabad offers a free series of videos, a “Talmud for beginners” course, in 
English. The course assumes no prior knowledge on the part of the 
student, but it assumes, at the same time, that the student is willing to 
take on a serious and difficult legal matter: the law of shomrim (bail- 
ment).*° A course of a very different sort, adopting a thoroughly academic 
approach, is “The Talmud: A Methodological Introduction,” taught by 
Barry Scott Wimpfheimer, via Coursera.** 

Several Talmud-related sites focus on Daf Yomi. For example, Rabbi 
Adin Steinsaltz’s Aleph Society offers a brief essay every day on the Daf 
Yomi page of the day. The essay is relatively basic, allowing students with 
little more than a beginner’s knowledge of rabbinic terms and concepts to 
follow at least the essence of the Daf Yomi cycle.** By contrast, 
Realcleardaf (available online and as an app) offers sophisticated shiurim, 
directed at experienced students, on Daf Yomi. In addition to a video 
covering the entire “page of the day,” the site offers a “b iyun” (in-depth) 
consideration of the daf; with a longer, video shiur devoted to specific 
topics raised in the gemara, along with a source sheet that includes biblical 
and other sources, and commentaries.*? 

Academic scholars of the Talmud may also take advantage of consider- 
able new electronic resources to support their research. In addition to the 


web.nli.org.il/sites/nli/Hebrew/collections/jewish-collection/Talmud/Pages/default.aspx. 
fjms.genizah.org/?eraseCache=true. 

7? www.lieberman-institute.com/Category/213-%D7%AA%D7%9C%D7%9E%D7%95%D7% 
93%20%D7%91%D7%9I1%D7%9C%D7%99. 
www.chabad.org/multimedia/media_cdo/aid/1101363/jewish/Talmud-Study-Lesson-1.htm. 
www.coursera.org/learn/the-talmud. 

oa new.steinsaltz.org/?gclid=CjwKEAjwytLKBRCX547gve7EsE4SJAD3IZV6P8On_ 
PDUwXr266duoZ3qzsRbS5 HCFo__INc8R2141hoCéyrw_wcB. 

See www.realcleardaf.com/. 
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sites providing access to manuscripts and variants, mentioned earlier, there 
is also an intelligent record of the cutting edge of academic Talmud 
scholarship at The Talmud blog.** The blog, edited by Dr. Shai Secunda 
and Yitz Landes, describes its purpose as being “to provide readers with 
content relating to Talmudic news, reviews, culture, currents, and 
criticism ... In addition to referencing recent publications, conferences, 
and other topics relating to current events, the blog serves as a platform for 
its writers to share aspects of their own work and reflect on the overall state 
of research into the Talmud. In this regard, the discussion of “Talmudic 
culture’ addresses the culture of the Rabbis and their Talmud, the culture 
of the Talmudists and their Rabbis, and the presence of Talmud in general 
culture, all the while engaging the academic, interested reader, and student 
in a larger conversation about the work itself.” A recent posting that is 
emblematic of both the focus of the blog and one of the futures of 
academic scholarship in rabbinic literature is devoted to “Digital Human- 
ities and the Study of Rabbinic Literature.” In the posting (June 26, 2014), 
Hayyim Lapin describes his “Digital Mishnah Project,” a site that will 
“host the development of a born-digital critical edition of the Mishnah. 
When fully implemented, the project will provide a dynamic edition of the 
Mishnah that takes advantage of its medium to provide multiple and 
customizable presentations of the text, as well as analytical tools that will 
allow the user to study variability between witnesses as well as other 
features.” Notably, as of this writing, the site has not been updated since 
January 2014. Be that as it may, this project represents something of the 
future of the Talmud, its format, and its accessibility in a digital world. 
Obviously, the organizations, institutions, and electronic tools described 
here constitute but a portion of the “world of the Talmud” in the second 
decade of the twenty-first century. I might have chosen other examples 
that would have been equally as representative, or chosen to focus on other 
developments that are, arguably, equally as important. But the cited 
examples may be taken to be representative in one crucial respect: they 
provide a clear indication of the diversity and range of settings and 
approaches that characterize Talmud study in the 2010s and beyond. 
These specific organizations and institutions may or may not survive. 
Some will be replaced by others. Some will morph into related but distinct 
entities. But of one thing we may be sure: new developments in Jewish and 
general culture will drag the Talmud with them. New technologies, new 
analytical frameworks, will affect the way Talmud is learned, interpreted, 


84 thetalmudblog.wordpress.com/. 
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and otherwise used. The Talmud will continue to speak to diverse 
audiences, and its influence will continue to be felt. 

Looking back over the roughly two centuries we have covered in this 
chapter, from the founding of the first modern yeshivah to the flourishing 
of queer, feminist, and secular Talmud study groups and institutions, what 
can we say about how the Talmud has been understood over the course of 
this period, about what the Talmud has been for these many and diverse 
groups? 

For “black hat” yeshivah Jews, for Hasidim, and for the Orthodox, the 
Talmud has been the source and the authority. For them, it is the well 
from which the practices of Jewish life emerge, the work that documents 
the rules and details of the system they practice. If the Talmud, as 
interpreted by medieval and modern rabbinic authorities, says it, then it 
is so. By offering a source in the Talmud and the commentators, the 
modern rabbinic decisor gains the authority to make his claim or offer his 
ruling. It is also, for these groups, Torah par excellence. Containing, as it 
does, the written and the oral Torahs, the Talmud is the text one must 
study to fulfill one’s mitzvah of Talmud Torah (the study of Torah), a 
mitzvah that, in modernity, has demanded utter purity of purpose, an act 
that must be pursued for its own sake (that is, it must be “Torah lishma”). 
Because it contains Torah in its completeness, including the parts of Torah 
that have no conceivable pragmatic purpose in our world, devotion to 
study of the Talmud is, for these Orthodox and ultra-Orthodox groups, 
the most meritorious of acts, one that no other could exceed. 

For Jews inclined to a more “open” modernity, and for scholars 
schooled in its methods and assumptions, the Talmud has been, as much 
as anything else, a historical document, one that preserves the fundamental 
halakhic history of Jews from the first to the sixth centuries, and much of 
the social and political history of those Jews as well. As time has passed and 
critical sensibilities have been honed, the Talmud has also come to be seen 
as an expression of a religious system, or a kind of theological document 
(one that, at the very least, gives voice to an implied theology via its 
deliberations and outcomes). For students in these movements, the 
Talmud might be a religious pursuit as well, but as the system built on 
the Talmud’s foundation — the halakhic system — is less important for such 
Jews, studying the document that gave birth to this system has largely lost 
this function, becoming less compelling. With the best teachers, it con- 
tinues to be a source of ethical instruction or even intellectual inspiration, 
but few within these movements find religious—spiritual fulfillment in the 
record of these ancient arguments and interpretations. 
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For other Jews, with other religious or social agendas, the Talmud can 
be an empowering document, granting authority (“if the Talmud says 
it ...”), or the source of potentially radical insight, challenging authority 
(“if the Talmud said it . . .”). Its vast and diverse teachings can recommend 
or authorize “new” (or at least long-forgotten) rituals or even new “Juda- 
isms.” Talmudic teachings that later rabbinic authorities effectively dis- 
carded by judging them non-normative, by deciding against them, can be 
resurrected to mobilize different practices, ones more inclusive of groups or 
individuals who had been excluded from the normative center and its 
practices. The Talmud, under the lens of appropriate critique, can be the 
source of insight and innovation, indisputably Jewish and legitimate 
because it was the Talmud itself that defined Jewishness and granted 
Jewish legitimacy. 

One might wonder how the Talmud can be used for these many 
purposes by these radically different groups. Have they all simply appro- 
priated the Talmud for their own purposes, reading it (or misreading it) to 
suit their own ends? I would submit that this would be a misinterpretation 
of the phenomena we have surveyed, requiring that we sell the Talmud 
short and failing to recognize the vast and rich document that this work is. 
For the Talmud is all the things it has been taken to be by the range of 
groups in modernity (and, indeed, before). It is halakhah, history, the- 
ology, radical challenge, home for the insider and outsider, traditionalist 
and anti-traditional critic. No one before the Talmud could have predicted 
the Talmud, and no one after it could re-create it. It is the rich multiplicity 
of the Talmud that has allowed it to be construed in so many ways, each of 
which offers an insight into the Talmud that the others don’t. 

Is there something that the Talmud is, then, some unity that transcends 
the multiplicity and variety to which it has given birth? The answer 
is already implied in the question, a question that the Talmud itself 
authorizes, allowing us to escape an utter circularity. The Talmud is, in 
significant respects, what has united all Jews, whatever their places and 
practices, from the time it first gained hegemony until the present day. The 
Talmud is the mother of all Judaisms — providing the raw “genetic” 
material for their particular customs and beliefs (genetic material that 
was, of course, influenced and augmented by powerful environmental 
factors), whatever they may be. They are all, therefore, siblings. Neither 
Ashkenazim nor Sefaradim, Hasidim nor mitnagdim (their opponents), 
Orthodox nor Conservative, can, without fear of contradiction, claim to be 
“truer” to the Talmud — at least to the whole Talmud. The Talmud 


therefore binds them together, whatever their differences. 
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Now, I don’t want to ignore the controversial, disputed Talmud, since 
the Talmud has been this as well. Karaites continued to oppose the 
Talmud even after it gained authority in the greater part of the Jewish 
world. Early Reform Jews saw it as inimical to the modernity to which they 
aspired. But the arguments of these and similar groups at least recognized 
what they had to argue with; they had to argue with the Talmud! In truth, 
it wasn’t even the Talmud to which their complaints were addressed; it was 
to supporters of the Talmud, who dominated Jewish life in certain ways. 
For at the same time the Karaites claimed to reject the Talmud and 
the rabbinic authorities who sponsored it, they adopted and adapted many 
of their practices, practices that actually originated (at least in their 
authorized forms) in the Talmud. And after the Reformers had, for their 
own purposes at least, rejected the rabbinic authorities and established 
themselves at a comfortable distance, they returned to the treasures of 
the Talmud to find the jewels that they could wear — the practices they 
could maintain or resurrect, and the teachings of which they could be 
rightly proud. 

We have no way of knowing what else scholars or yeshivah bochurs or 
“common” students will find in the Talmud in the future (just as our 
ancestors, distant and near, could not have imagined some of what we 
would discover). But given the Talmud’s vastness and richness, we can be 
sure that it will continue to be studied and yield new insight, for the 
wisdom of intelligent, sensitive, critically minded sages is never merely old, 
never without some inspiration for later generations who, thanks to a 
document such as the Talmud, stand on the shoulders of giants. 
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